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PREFACE   TO   THE   TENTH    EDITION. 


It  is  the  object  of  tlie  following  pages  to  present  a 
short  statement  of  the  law  of  bills  of  sale,  as  atfecteil  by 
the  Bills  of  Sale  Acts,  1878,  1882,  1890  and  1891.  Tli.- 
Acts  will  be  found  printed  together,  as  they  are  to  be  so 
construed. 

Under  each  section  are  collected  such  cases  as  involve 
points  of  practical  importance,  and  in  the  interest  of 
those  at  a  distance  from  reports,  a  full  extract  of  material 
facts  has  been  given  in  dealing  with  recent  decisions.  A 
reference  to  contemporaneous  reports  will  be  found  in  Ihe 
first  citation  of  each  authority. 

Ill  the  Appendix  will  be  found  the  Statutes,  Orders, 
and  Rules,  relating  to  bills  of  sale,  together  with 
precedents.  To  these  have  been  added  extracts  trom  hills 
of  sale  hitherto  contested  under  section  nine,  shewing  the 
present  judicial  views  of  accordano**  with  the  scheduled 
form. 
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The  decisions  tliroiigliont  the  work  will  be  found  noted 
to  December,  1894. 


H.  R. 


1,  Temple  Gardens, 
December,  1894. 
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lULLS  OF  SALE  ACTS,  1878,  1882, 
1890  &  1891. 

41  &  42  Vict.  c.  31  ;  45  &  40  Vict.  c.  43  ;   53  A-  54  Viet.  c.  53 ; 
54  &  55  Vict.  c.  35. 


AN     ACT 


C0N80LIDATK   AND   AMEND   THK   LAW   FOR    I'REVKNTING    FRAUDS         [1878.] 
UPON  CREDITORS  BY  SKCRET  BILLS  OP  SALE 
OF  PERSONAL  CHATTELS. 

[22»d  July,  1878, 


AN      AC  T 


AMEND  THK  BILLS  OF  SALE  ACT,  1878.  [1882.] 

[18fh  August,  1882. 

AN     ACT 


EXEMPT   CERTAIN    LETTERS    OF    HYPOTHECATION    FROM    THK  [1890  1 

OPERATION  OF  THE  BILLS  OF  SALE  ACT.  1882. 

[18«h  August,  1890. 

AND 

AN     ACT 


AMEND  THE  BILLS  OF  SALK  AW,  1890.  [1891.] 

[21xt  July,  1891. 


WHEREAS  it  is  expedient  to  consolidate  and  p^'-""''!' 
amend    tlie    law  relating,'  to   bills  of  sale  of      [1878.] 
personal  chattels : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  con.sent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 


30 


THE  BILLS  OF  SALE  ACTS,  1878  TO  1891. 


Preamble.         "TT"/^HEREAS  it  is  expedient  to  amend  the  Bills 
[1882.]        VV   of  Sale  Act,  1878  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows  : 

The  preamble  is  .said  to  be,  as  it  were,  a  key  to  the  under- 
standing of  a  statute,  '"'  and  the  object  of  the  Bills  of  Sale 
Acts  has  been  to  protect  creditors,  to  give  them  a  true  idea  of 
their  debtor's  position,  and  to  prevent  transactions  by  which 
a  grantor  is  allowed  to  retain  possession  of  property  which  the 
grantee  may  at  any  moment  withdraw  from  the  claims  of 
creditors  and  dispose  of  as  he  thinks  fit.'"  The  amendment 
Act,  while  continuing  this  protection,  is  also  designed  to 
define  the  rights  of  bill  of  sale  holders  and  borrowers  of 
money,  and  to  protect  the  latter  against  inequitable  claims. 

[1890.]  Be  it  enacted   by    the    Queen's   most   Excellent 

[1891.]      Majesty,  by    and  with    the  advice    and  consent  of 

the  Lords  Spiritual  and  Temporal,  and  Commons, 

in   this   present  Parliament  assembled,  and  by  the 

authority  of  the  same,  as  follows  : — '" 

1.  (1878.)  This  Act  may  be  cited  for  all  purposes 
as  the  Bills  of  Sale  Act,  1878. 

1.  (1882.)  This  Act  may  be  cited  for  all  purposes 
as  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882;  and  this  Act  and  the  Bills  of  Sale  Act,  1878, 
may  be  cited  together  as  the  Bills  of  Sale  Acts,  1878 
and  1882. 

Short  Title.  3-   (1890.)  Tins  Act  may  be  cited  as  the  BiUs  of 

Sale  Act,  1890. 

The  Act  was  passed  and  came  into  operation  on  the  18th 
August,  1890.  It  has  been  amended  by  the  Bills  of  Sale 
Act,  1891. 

Short  Title.  2.  (1891.)  This  Act  may  be  cited  as  the  BiUs  of 

Sale  Act,  18i>l. 


Short  Title. 


Short  Title. 


(a)  Co.  Litt.  79a.     (4)  Exp.  Sparrow, 
[1890]  ;  Pages  174,  2«2  [1891J. 


De  G.  M.  &.  G.  907.     (c)  Paycs  2Jk\  2C1 
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2.  (1878.)  This  Act  shall  coiiK.' into  oixTiition  on      Sec.  2. 
the  tirst  day  of  January  one  thousand  eight  hundred      11882. ) 
and  seventy-nine,  which  day  is   in  this  Act  referred  <'onjmtncc- 
to  as  tlie  commencement  of  this  Act. 

2.  (1882.)  This  Act  shall  come  into  operation  on  conumnco- 
the  tirst  day  of  November  one  thousand  eight  hundred 

and  eighty-two,  which  date  is  hereinafter  referred  to 
as  the  coimiit'ncciiient  of  this  Act. 

3.  (1878.)  This  Act  shall  apply  to  every  bill  of  sale  ^/'J^'^p^'"" 
executed  on  or    after  the  first  day  of  January  one 
thousand  eight  hundred  and   seventy-nine  (whether 

the  same  be  absolute,  or  subject  or  not  subject  to 
any  trust),  whereby  the  holder  or  grantee  has  power, 
either  with  or  without  notice,  and  either  immediately 
or  at  any  future  time,  to  seize  or  take  possession  of 
any  personal  chattels  comprised  in  or  made  subject 
to  such  bill  of  sale. 

By  sec.  23  of  the  principal  Act,  any  renewal,  after  the 
commencement  of  the  Act,  of  the  registration  of  a  bill  of 
.sale,  executed  before  it.s  commencement,  and  registered  nnder 
the  Acts  thereby  repealed,  shall  be  made  under  the  Act  in 
the  same  manner  as  the  renewal  of  a  registration  made  under 
the  Act;  and  the  rule  of  construction  enacted  by  sec.  7  of  the 
priTicipal  Act  applies  to  all  deeds  or  instruments,  including 
fixtures  or  growing  crops,  executed  before  the  commencement 
of  the  Act,  and  then  subsisting  and  in  force,  in  all  questions 
arising  under  any  bankruptcy,  litjuidation,  assignment  for  the 
benefit  of  creditors,  or  execution  of  an}'  process  of  any  Court, 
which  shall  take  place  or  be  issued  after  the;  commencement 
of  the  Act. 

The  principal  Act  continues  to  apply  to  any  bill  of 
sale  duly  registered  before  the  1st  of  Xovember,  188"2,  so 
long  as  its  registration  is  not  avoided  by  non-renewal  or 
otherwi.se,  and  to  bills  of  sale  executed  more  than  seven  days 
before  the  commencement  of  the  amendment  Act,  l»ut 
unregistered.'*' 

Tlie  principal  Act  also  applies  to  bills  of  sale  given 
otherwise  than  by  way  of  security  for  the  payment  of 
money,   although    executi-d   and    i-egistered    after    the    com- 
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mencement  of  the  amendment  Act,  for  this  class  of  bills  of 
sale  is  not  affected  bj-  that  Act.'"' 

All  bills  of  sale  given  on  or  after  the  1st  of  November, 
1882.  by  way  of  security  for  the  payment  of  money,  unless 
within  the  exception  of  Bills  of  Sale  Act,  1891,  will  be 
governed  by  the  amendment  Act. 

Who  may  pive  It  may  here  be  convenient  to  consider  by  whom  a  bill  of 
a  bill  of  sale,  ^^j^  ^^^  1^^  given.  Any  person  with  capacity  to  contract 
may  become  the  grantor  of  chattels  personal,  but  cannot 
transfer  a  right  which  he  himself  does  not  possess,  although 
if  he  has  a  qualified  interest  in  goods,  he  can  charge  them  to 
the  extent  of  that  interest.  '*' 

If  a  person  has  obtained  goods  by  fraud,  under  colour  of  a 
contract  intended  to  transfer  to  him  the  property  in  them, 
though  he  himself  could  not  detain  the  goods  against  the  real 
owner,  a  hond  fide  purchaser  or  mortgagee  who  has  obtained 
possession  without  notice  of  the  fraud,  and  before  the  real 
owner  interferes  to  recover  them,  will  have  a  good  title  to  the 
extent  of  his  advances. <'''  So  by  sec.  23,  Sale  of  Goods  Act, 
1893,  when  the  seller  of  goods  has  a  voidable  title  thereto, 
but  his  title  has  not  been  avoided  at  the  time  of  the  sale,  the 
buyer  acquires  a  good  title  to  the  goods,  provided  he  buys 
them  in  good  faith  and  withoiit  notice  of  the  seller's  defect  of 
title. 

If  the  true  owner  stands  by  and  allows  another  to  deal  with 
goods  as  if  he  were  the  owner,  and  thereby  induces  a  third 
party  to  purchase  or  make  advances  upon  them,  he  cannot 
afterwards,  though  he  acted  under  a  mistake,  claim  them  from 
such  third  party ;  '"^  although  this  estoppel  would  not  prevent 
seizure  of  the  goods  in  the  hands  of  the  purchaser  by  an 
execution  creditor  of  the  true  owner,'''  unless  the  person 
dealing  with  the  goods  was  the  true  owner's  agent. '^'  So  an 
execution  creditor  may  defeat  a  claimant's  title,  which  the 
execution  debtor  is  estopped  from  denying.^"' 

{a)  Swift  V.  Pannell,  24  Ch.  D.  210  ;  53  L.  J.  Ch.  341  ;  31  W.  R.  543 ;  48  L.  T. 
351 ;  Hickson  v.  Darlow,  31  W.  R.  417  ;  48  L.  T.  449 ;  23  Ch.  D.  690 ;  52  L.  J.  Ch.  453. 

(6)  Coote  on  MortKa^es,  5th  Ed.  647;  Ksp.  Barnett  re  Tamplin,  7  Mor.  70;  38 
W.  R.351  ;  C2  L.  T.  264:  59  L.  J.  Q.  B.  194. 

(c)  Cundy  v.  Lindsay,  3  App.  Cases,  459  ;  47  L.  J.  Q.  B.  481  ;  38  L,  T,  57:}  ; 
26  W   R.  lOiS. 

(rf)  Waller  r.  Drakeford,  1  E.  i  B.  749  ;  22  L.  J.  Q.  B.  274  ;  17  Jur.  853  ; 
GrcfTK  f.  Wells,  10  A.  &  E.  90. 

(e)  Richards  v.  Johnston,  4  H.  &  N.    660  ;  28  L.  J.  Ex.  322  ;  5  Jur.  N.  S.  520. 

(/)   Low  V.  McGill,  12  W.  R.  826  ;  10  L.  T.  N.  S.  495. 

{g)  Richards  v.  Jenkins,  18  Q.  B.  D.  451  ;  66  L.  J.  Q.  B.  293  ;  56  L.  T.  591  ; 
63  W.  R.  355. 
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liy  sec.  H,  Fiictors  Act,  1^89,'"'  where  u  person  having  sultl 
j»ood.s  coiitiniies  or  Ik  in  posscKsion  of  the  goods  or  of  the 
ilocuuionts  of  tith;  to  them,  tlie  (h-livery  or  tninsfcr  by  thiit 
person,  or  l>y  a  mercantile  agent  acting  for  him  of  the  goods 
or  documents  t)f  tith?  under  any  sah-,  pledge,  or  otlier  did- 
position  thereof,  or  under  any  agreement  for  sale,  ])ledge,  or 
disposition  thereof,  to  any  ])erson  receiving  the  same  in  good 
faith  and  witliout  notice  of  the  ju'evious  sale,  shall  have  the 
same  effect  as  if  the  person  making  the  delivery  or  transfer 
were  expressly  authorized  hy  the  owner  of  the  goods  to  make 
tlie  same. 

And  when  a  person  having  bought  or  agreed  to  buy  ^,'^^^{^"' 
goods,  obtains  with  the  consent  of  the  seller  ])ossession  of  the 
goods  or  the  documents  of  title  to  the  goods,  the  delivery  or 
transfer,  by  that  person  or  by  a  mercantile  agent  acting  for 
him,  of  the  goods  or  documents  of  title,  under  any  sale, 
pledge,  or  other  disposition  thereof,  or  under  any  agreement 
for  sale,  pledge,  or  other  disjiosition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice  of  any 
lien  or  other  right  of  the  original  seller  in  respect  of  the 
goods,  shall  have  the  same  effect  as  if  the  j)erson  making  the 
delivery  or  transfer  were  a  mercantile  agent  in  possession  of 
the  goods  or  documents  of  title  with  the  consent  of  the 
owner.  '*> 

The  expression  "  mercantile  agent "  is  defined  by  sec.  1 
(1),  b'actors  Act,  188'J.  and  his  powers  with  respect  to  disposi- 
tion of  goods  by  sec.  2  (1). 

Sees.  2.  ft  of  that  Act  have  been  held  to  protect  a  purchaser 
in  good  faith,  taking  delivery  of  goods  from  a  person  in 
possession  under  a  hire  agreement.*'' 

Infants  under  the  age  of  twenty-one  years  are  clothed  with 
a  qualified  power  of  contracting,  but  are  bound  only  by  con- 
tracts which  are  necessary,  and  for  their  benefit  and  a<l  van- 
tage. TJy  ss.  1  and  2  of  the  Infants'  Relief  Act,  1874,<"  contracts 
by  infants  to  .secure  the  payment  of  money  lent  or  to  be  lent, 
or  goods  supplied  tn*  to  be  supplied  (other  than  contracts 
for  neces.sari(!s),  are  absolutely  void,  nor  is  a  ratification  after 
full  age,  whether  made  for  the  .same  or  a  fresh  consideration, 
sufficient. 

(a)  62  4  M  Vict.  f.  4.j ;  hoc  hIbo  hoc.  2»,  Sale  nf  G<m)(1«  Act,  18».1. 
(i)  Pactorn  Act,  ltW9.  hoc.  9 ;  Sale  of  G<)o<ln  Act,  Ibtti,  «eo  2.S  (2). 
(r)  hee  c.  Butler  [1H03J,  Z  Q.  H.  31H  ;  «»  L.  T.  370  ;  42  W.  K.  m'^. 
(d)  37  4  38  Vict.  c.  02. 
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Deeds  executed  b}-  au  iufant  are  voidable  at  liis  election, 
nor  can  he  be  sued  on  any  covenant  therein  contained ;  nor 
will  a  mortgage  deed  be  binding  on  an  infant,  unless  executed 
in  pursuance  of  a  legal  oljligation,  or  accessory  to  some  other 
act  that  the  infant  was  bound  to  do  ;  thus,  a  deed  executed 
by  au  infant  to  secure  advances  made  to  him  for  expenditure 
for  necessaries,  whereby  he  covenanted  to  repay  the  same 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  and 
granted  and  assigned  his  reversionary  interest  in  certain 
chattels  to  the  plaintiff,  subject  to  the  usual  proviso  for 
redemption  on  payment  of  the  principal-monej'  and  interest. 
was  held  voidable  by  him  on  attaining  full  age. '"'  However,  in 
equity,  an  infant  who  has  by  fraudulently  misrepresenting  his 
estate  or  age  obtained  a  loan  upon  mortgage,  may  be  estopped 
from  disputing  the  mortgage ;  and  as  a  general  rule  if  an 
infant  be  old  enough  to  commit  a  fraud  by  inducing  others  by 
his  representations  to  think  that  he  is  of  full  age,  if  the  Court 
cannot  restore  the  parties  to  their  original  position,  the  infant 
will  be  bound  as  if  he  were  an  adult.'*' 

Who  may  give  A.  married  woman  was  incapable  of  binding  herself  by  a 

contract,  unless  made  with  reference  to  and  on  the  faith  of  her 
separate  estate,  as  to  which  she  might  contract  as  freely  as  a 
feme  sole,  and  make  it  answerable  for  her  engagements ; 
but  it  was  said  she  could  not  give  a  bill  of  sale  over  property 
in  which  she  had  merely  an  equitable  interest,  without 
the  concurrence  of  the  person  having  the  legal  estate;'''' 
although  an  assignment  has  been  supported  by  a  wife,  without 
her  husband's  concurrence,  of  goods  to  which  by  ante-nuptial 
agreement  she  was  entitled  for  her  separate  use.'*"  Now, 
however,  by  the  Married  "Women's  Property  Act,  1882,  any 
woman  married  after  the  Ist  of  January,  1883,  the  date  of  the 
commencement  of  the  Act,  may  dispose  of  her  separate  property 
inthe  same  manner  as  if  she  were  a  feme  sole,  without  the  inter- 
vention of  any  trustee,  or  if  married  before  the  commence- 
ment of  the  Act,  may  so  dispose  of  property  her  title  to  which 
accrues  after  that  date. 

The  contract  of  a  lunatic  or  drunken  person,  made  when 
incapable  of  underiitanding  its  effect,  is  voidable  at  his  o])tion ; 

(a)  Martin  v.  Gale,  4«  L.  J.  Ch.  84  ;  4  Ch.  D.  428  ;  25  W.  R.  406  ;  .36  L.  T.  357. 

fi)  Nelson  v.  Stocker,  4  De  G.  &  J.  458  ;  5  Jur.  N.  S.  751. 

(r)  Chapman  v.  Knight,  5  U.  P.  D.  308  ;  49  L.  J.  C.  P.  425  ;  42  L.  T.  538  ;  28 
W.  K.  907. 

(d)  Walrond  v.  Goldmann,  16  Q.  B.  D.  121  ;  34  W.  R.  272  ;  53  L.  T.  963  ;  55 
L.  J.  Q.  B.  .323. 
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unless  tho  other  contracting  party  did  not  Ix-liovi",  and  luul 
not  roasoniiblo  cuutte  to  believe  thiit  ho  was  drunk  or  ot  iiisniu' 
mind;  but  every  person  is  presumed  to  be  of  sound  mind 
und  eapabU?  of  maiving  an  agreement  until  the  eontraiy 
appears.'"' 

An  executor  or  administrator  ran  confer  a  valid  title  to  the  wi.o  twi.i  ki' 
personalty  of  his  testator  by  sale,  mortgage  or  pledge,  although  "  '"""f  ""«. 
the  property  may  have  been  specifically  bequeathed  ;'*'  nor  is  it 
incumbent  on  the  purchaser  or  mortgagee  to  see  the  money 
properly  applied,  although  he  knew  that  he  was  dealing  with 
a  person  acting  in  a  representative  capacity;''''  unless  the 
transaction  iiffonls  intrinsic  evidence  that  the  person  selling 
or  dejiliui.^  with  the  property  is  not  acting  fairly  in  the  execu- 
tion of  his  duty,  or  unless  collusion  exists  between  him  and 
the  purchaser  or  mortgagee :  but  it  would  seem  that  an 
executor  or  administrator  cannot  make  a  valid  sale  or  pledge 
of  the  property  of  the  testator  in  satisfaction  of  his  own 
debt.'''  An  executor  may  make  a  valid  assignment  of  all  his 
testator's  property  to  trustees  for  the  benefit  of  creditors'"" 
and  may,  even  before  probate,  take  or  give  securities  for 
debts  due  to  or  from  the  deceased,  acts  so  done  being  good 
though  he  should  die  before  the  will  has  been  proved.'''  An 
executor  ih  non  tort  may  set  up  a  bill  of  sale  given  by  the 
deceased,  aliiiougli  possessioJi  was  not  taken  until  after  tin- 
death.'-" 

An  execution  against  the  goods  of  a  delitor  binds  the 
property  in  the  goods  as  from  the  time  when  tho  writ  is 
delivered  to  the  sheriff  to  be  executed  ....  but  shall 
not  prejudice  the  title  to  such  goods  acquired  by  any  person 
in  good  faith  and  for  valuable  consideration,  unless  such 
person  had,  when  he  acquired  his  title,  notice  that  stich  ^vrit, 
or  anj'  other  writ  by  virtue  of  which  such  goods  might  bo 
seized  or  attached,  had  been  delivered  to  and  remained 
unexecuted  in  the  hands  of  the  sheriff.'"'  Notwithstanding 
an  execution,  a  debtor  may   sell  his  goods,  but  n<it    sn  iw  to 

(a)  Leake  on  Contract,  3rd  Ed.  501. 

(6)  Mend  r.  Orrery,  3  Atk.  239  ;  Scott  c.  Tyler,  2  Dick.,  725. 
(r  )   M'Lood  r.  Druinniond,  17  Ve».  164. 

(d)  WdlverlminiJton  Co.  r.  Miir»ton,  7  H.  i  N.   148  ;  30  L.  .T.   Ex.  K>2  ;  7  Jur. 
N.  S.  1040  ;  7  W.  II.  790  ;  7  L.  T.  62 1. 
(r)   WiUiftin.s  on  ExeciUora,  9th  Kd.  250. 
(/)  Webster  r.  Blnckmrtn,  i  V.  &  F.  400. 

(g)  Sale  of  Goods  Act,  1893,  sec.  26;  amending  Mercantile  Law  Awonduient 
Act,  1866,  8CC.  1. 
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defeat  the  execution  creditor's  right, the  execution  constituting 
a  charge  on  the  goods.'"' 
Who  may  give  As  property  acquired  by  an  undischarged  bankrupt  vests 
a,  bill  of  sale.  -^  j^^g  trustee,'*'  a  bankrupt,  before  discharge,  cannot  as  a  rule 
give  a  bill  of  sale ;  but  all  transactions  entered  into  by  an 
undischarged  bankrupt  in  respect  of  property  acquired  after 
the  bankruptcy,  and  before  the  trustee  intervenes  to  claim 
it,  with  a  person  who  proves  that  he  dealt  with  the  bankrupt 
in  good  faith  and  for  value,  whether  with  or  without  know- 
ledge of  the  bankruptcy,  are  valid  against  the  trustee. '"' 
So  if  a  bankrupt  is  permitted  to  trade  and  deal  with 
assets  belonging  to  the  estate,  or  to  hold  himself  out  as 
the  owner  of  property  and  raise  money  upon  it,  a  purchaser 
or  transferee  for  value,  without  notice  of  the  bankruptcy,  will 
be  protected  ;  but  a  trustee  who  leaves  the  bankrupt  in  posses- 
sion of  property  is  not  by  the  mere  fact  of  so  doing  estopped 
fi'ora  setting  up  his  own  title,  unless  the  property  is  such  as  is 
usually  held  for  the  purposes  of  sale.'""  An  undischarged 
bankrupt  to  whom  furniture  has  been  given  by  a  resolution  of 
creditors  can  assign  it  by  bill  of  sale.''' 

After  a  scheme  of  arrangement  has  been  come  to  by  which 
an  undischarged  bankrupt  is  permitted  to  carry  on  his  trade, 
he  may  deal  with  or  dispose  of  his  property  in  the  ordinary 
course  of  business,  and  a  bill  of  sale  given  to  secure  advances 
made  to  assist  his  carrying  out  the  arrangement  will  be 
protected,  even  in  cases  where  the  mortgagee  has  notice  of  the 
bankruptcy,  and  of  the  trustee's  power  to  seize  on  default;  '•''' 
and  after  a  composition  resolution  has  been  approved,  a  com- 
pounding debtor  may  give  a  bill  of  sale  over  his  property,  which 
will  not  be  affected  by  fraud  in  obtaining  the  resolution.'*' 

A  bill  of  sale  may  be  executed  under  a  power  of  attorney, 
and  the  gi-antee  is  not  necessarily  excluded  from  being 
appointed  as  the  attorney.'*'  If  the  power  of  attorney  is  given 

(a)  Woodland  v.  Fuller,  11  A.  &  E.  859. 
(4)    Bankruptcy  Act,  1883,  sec.  44  (i). 

(c)  Cohen  V.  Mitchell,  25  Q.  B.  D.  262 ;  38  W.  R.  551 ;  63  L.  T.  206  ;  59  L.  J,  Q, 
B.  409. 

(d)  Meggy  c.  Imperial  Discount  Co.,  3  Q.  B.  D.  711  ;  47  L.  J.  Q.  B.  119  ;  38 
L.  T.  309  ;  26  W.  R.  342  ;  Exp.  Ford,  re  Caughey,  1  Ch.  D.  521  ;  Vt  h.  J.  Bank. 
96  ;  34  L.  T.  034  ;  24  W.  R.  590. 

{e)  Brown  v.  HickiiiVvDtham,  50  L.  J.  Q.  B.  426. 

(/)  Exp.  Allard,  re  Simons,  16  Ch.  D.  505  ;  44  L.  T.  35  ;  29  W.  R.  406. 

(ff)  Seymour  f.  Coulson,  5  Q.  B.  D.  359  ;  49  L.  J.  Q.  B.  604  ;  28  W.  R.  664  ; 
£xp.  Burrcll,  re  Robinson,  1  Ch.  D.  637  ;  45  L.  J.  Bank,  68  ;  24  W.  R.  353  : 
34  L.  T.  198. 

(A)  Furnivall  i;.  Hudson  [1893],  1  Ch.  335 ;  41  W.  R.  358 ;  68  L.  T.  378  ;  62.  L.  J, 
Ch.  178. 
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for  valiio,  and  expn'sscd  to  ho  irri-vocaltlc  in  thf  instriinn'iit  Sec.  3. 
creating;  tho  powur,  it  will  not  !)(•  revokod  Ijy  anything  done  [1882.] 
by  tlur  donor  of  the  power  without  the  concurrence  of  the 
donee,  or  by  the  death,  marria^^e,  lunacy,  unsoundness  of 
mind  or  bankruptcy  of  the  <lonor.'"'  If  a  bill  of  sale  is 
executed  by  an  a^ent  authorized  l)y  parol  only,  it  is  .said  to 
bind  tlie  principal  so  far  as  it  is  capable  of  operating  otherwi.se 
than  as  an  instrument  under  seal.'*' 

3.  (1882.)  Tlif  Bills  of  Sale  Act,  1878,  is  herein-  conMructioii 
after  referred  to  as ''the  principal  Act,"  and  this 
Act  shall,  so  far  as  is  consistent  mth  the  tenor 
thereof,  be  construed  as  one  with  the  principal  Act ; 
but  unless  tlie  context  otherwise  requires  shall  not 
apitly  to  any  bill  of  sale  duly  rejj^istered  before  the 
coiniiienceinent  of  this  Act  so  lon^  as  the  regis- 
tration thereof  is  not  avoided  by  non-renewal  or 
otherwise.  <1> 

The  expression  "bill  of  sale,"  and  other  expres- 
sions in  this  Act,  have  the  same  meaning  as  in  the 
principal  Act,  except  as  to  bills  of  sale  or  other 
documents  mentioned  in  section  four  of  the  principal 
Act,  which  may  be  given  otherwise  than  b}'  way  of 
security  for  the  payment  of  money,  to  which  last- 
mentioned  bills  of  sale  and  other  documents  this 
Act  shall  nor  apply. *2)  ^2)  p.ikcjh. 

(1)  The  ])rovisions  of  sec.  13  of  the  ainendincnt  Actai)ply  to  Applieatinn 
all  bills  of  sale,  whether  registered   before  or  after  the  com-  "     *^*' 
mencement  of  the   Act ;  as  also  does  sec.  7,  so  far  as  it  em- 
powers the  Court  to  restrain  removal  or  sale.'*' 

The  words  of  the  section  providintr  that,  unless  the  context 

otherwise  requires,  the  Act  shall  not  apply  to  any  bill  of  sale 

duly  registered  before  the  commencement  of  the  Act,  so  long 

as  registration  is  not  avoided  by  non-renewal  or  otherwise,  are 

by  no  means  easy  of  construction.     It  may  be  that  the  words 

of  the  section,  being  only  negative,  will  be  held  not  to  apply  to 

any  bill  of  sale  which  has  been  registered  before  the  commence- 

(a)  Conveyiinfinp  Act,  19JS2,  s.  8. 
(6)  Low  c.  McGill,  12  W.  H.  H2a. 
(c)   Exp.  CoUoii,  n  g.  B.  I).  :<01  ;    Ul  h.  T.  52 ;  32  W.  H.  6S  ;  47  J.  V.  r>l«t. 


Sec.  3.        :^8  the  bills  op  sale  act  (1878)  AMENDMENT  ACT,  1882. 
[1882.] 

ment  of  the  amendment  Act,  and  that  Act  has  been  decided 
not  to  be  retrospective  so  as  to  affect  bills  of  sale  executed 
more  than  seven  days  before  its  commencement;*"'  nor  does 
it  avoid,  as  against  the  grantor,  bills  of  sale  duly  registered 
under  the  Bills  of  Sale  Act,  1854,  of  which  no  renewal  of 
registration  has  been  made.'"  It  has  not  been  decided 
which  statute  is  to  govern  bills  of  sale  executed  within  seven 
days  'before,  and  registered  after,  the  commencement  of  the 
amendment  Act. 

(2)  A  definition  of  what  is  a  bill  of  sale  within  the  Acts 
will  be  found  in  sec.  4  of  the  principal  Act,  with  which  this 
section  and  sec.  3  of  the  principal  Act  must  be  read. 

The  effect  of  the  exception  will  in  most  cases  be  to 
exclude  from  the  operation  of  the  amendment  Act  absolute 
bills  of  sale.  Two  classes  of  bills  of  sale  would  seem  thus  to 
be  created,  those  given  by  way  of  security  for  the  payment  of 
money  being  within  the  scope  of  the  amendment  Act,  while 
bills  of  sale  given  otherwise  than  by  way  of  security  will  still  be 
governed  by  the  principal  Act.  This  is  the  effect  of  a  decision, 
by  which  the  section  is  held  to  qualify  the  whole  Act.'"'' 

A  deed  absolute  in  form,  but  in  fact  given  to  secure  the 
payment  of  money,  would  seem  to  be  within  the  amendment 
Act,  and  void  under  sec.  9  of  that  Act. 
Absolute  and  A  bill  of  sale  may  be  absolute,  the  property  in  the  articles 

of^aie?""  ^  assigned  passing  upon  the  execution  of  the  deed,  or  con- 
ditional by  way  of  mortgage  to  secure  the  payment  of  money 
at  a  future  day ;  in  which  case  the  property  in  the  goods 
passes  to  the  grantee,  the  right  of  possession  remaining  in  the 
grantor,  who  alone  can  maintain  trover  until  default,  when 
the  estate  vests  in  the  grantee  freed  from  the  condition.'"" 
By  a  bill  of  said  in  the  form  scheduled  to  the  amendment 
Act,  the  property  in  the  chattels  assigned  passes  to  the  grantee 
subject  to  the  proviso,  and  on  the  happening  of  any  of  the 
events  specified  in  section  7  of  that  Act,  the  grantor's  right 
to  the  chattels  ceases,  unless  an  application  for  relief  is  made 
under  the  proviso  to  section  7,  or  pi-oceedings  are  taken  for 
redemption.*''      And  if  the  mortgagee  has  a  right  to  imme- 

(o)  Hickson  v.  Darlow,  23  Ch.  D.  690. 

(h)  Cookson  r.  Swire,  9  App.  Cases  653 ;  33  W.  R.  181  ;  52  L.  T.  30 ;  54  L.  J. 
Q.  B.  249. 

(c)  Swift  V.  Pannell,  24  Ch.  D.  210. 

(d)  Bradley  v.  Copley,  1  C.  B.  68.i  ;  14  L.  J.  C.  P.  222 ;  9  Jur.  599 ;    Wheeler  v. 
Monttfioi-e,  2  Q.  B.  133  ;  6  Jur.  299  ;  1  G.  &  D.  493. 

(e)  Johnson  v.  Diprose  [1893],  1  Q.  B.  512;  41  W.  R.  371  ;  62  L.  J.  Q.  B.  291  ; 
8  L.  T.  485. 
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diate  posscssiun,  though  (•(niplfd  witli  ii  trust  to  ptrmit  the 
mortgagor  to  liold  until  demand,  it  will  ho  Hufficicnt  to  oniihli- 
him  to  support  an  action  ;  thuH  wlu-ro  goods  vrvrv.  assigned  as 
security  for  an  advance,  upon  trust  to  permit  the  assignor 
to  remain  in  possession  until  defaidt  in  payment  at  a  stipulated 
time, and  upon  t'urthor  trust  to  sell  tlu-m  on  such  default  hi-ing 
made,  the  assignee, before  any  default,  was  hi-ld  to  have  asuHi- 
cient  right  of  possession  tomaintain  trover.'"'  The  possession  of 
chattels  by  a  cestui  que  trust,  in  accordance  with  the  provisions 
of  the  trust",  being  in  law  the  possession  of  the  trustee,  tlu- 
latter  can  maintain  an  action  against  a  wrong-doer  for  con- 
version of  the  chattels.'*' 

It    has    been    said    that    the    fair   critei-ion  to  determine  aIim-Iuu- and 
•  I  ■         1-    iL        i.1      coiidilioiiHl 

whether  a  transaction  l)e  a  mortgage  or  not,  is  whether  the  hiiiM  of  sale, 
remedies  are  muttial  and  reciprocal ;  but  in  every  case  the 
(juestion  is  what,  u])on  a  fair  construction,  is  the  meaning  of 
the  instrument;  and  the  true  nature  and  not  the  form  of  the 
transaction  is  to  be  regarded  ;'*"'  thus  a  bill  of  sale,  absolute  in 
form,  will  be  within  the  amendment  Act  if  the  real  intention 
was  that  the  property  should  be  held  as  asecuritj-  for  the  pay- 
ment of  money  ;  *'"  so,  if  there  be  evidence  of  the  non-execution 
or  erasun\  ))y  mistake  or  fraud,  of  an  intended  defeasance, 
or  proviso  for  rcdem])tion  ;  or  if  tlu^re  be  a  separate  defeasance 
or  agreement  for  a  right  of  redemption,  tlie  transaction  will 
be  treated  as  a  mortgage.  There  may  also  be  taken  into  con- 
sideration recitals  in  other  instruments,  payment  of  interest, 
the  inadequacy  of  the  money  ])aid  to  the  value  of  the  property, 
the  fact  that  the  grantee  has  or  has  not  taken  immediate 
possession  under  the  assignment,  jiayment  by  him  or  by  the 
grantor  of  the  expenses,  insurances,  or  other  outgoings,  and 
other  circumstances  tending  to  shew  that  the  assignment 
was   intended  to  be  redeemable.'" 

Apart  from  any  question  under  the  IJills  of  Sale  Acts,  it 
has  been  decided  that  if  a  mortgage  has  been  fraudu- 
lently made  to  appear  as  an  absolute  conveyance,  it  will  not 
be  rectified  at  the  instance  of  those  concerned  in  the  fraud  :  '^' 

(o)  White  F.  Morris.  11  U.  H.  1015;  IH  Jiir.  5(X);  il  L.  J.  (.".  I".  iKl. 

(i)  Barker  r.  Furlong  [18011,  2  Ch.  172  ;  60  L.  J.  t'h.  «3«  :  64  L.  T.  411  ;  :«•  W.R. 
621. 

(c)  «<•  WatMoii,  25  Q.  B.  D.  27  ;  .W  W.  R.  607  ;  59  L.  .1.  Q.  B.  391 ;  7  Mor.  165  ; 
63  L.  T.  260. 

(./)  Miidell  r.  ThonmH  [1891],  1  y.  B.  230;  00  L.  J.  Q.  H.  227;  (M  I..  T.  0  ;  » 
W.  H.  2H0. 

{e)  Fi«her  on  MortgaKes,  4th  e.l.  10. 

(  f)  Baldwin  r.  Cawthomc.  10  Yen.  16<l. 
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Sec.  4.        iind  where  there  has  been  an  absolute  sale  with  a  right  of  re- 

[1878.]  purchase,  such  right  must  be  exercised  according  to  the  strict 
terms  of  the  l)argain  between  the  parties,  a  right  of  re- 
purchase being  very  different  from  an  equity  of  redemption.'"' 
For  an  absolute  conveyance,  containing  nothing  to  show  that 
the  relation  of  debtor  and  creditor  is  to  exist  between  the 
parties,  does  not  cease  to  be  an  actual  conveyance  and  become 
a  mortgage  merely  because  the  vendor  stipulates  that  he 
shall  have  a  right  to  repurchase.'*' 

It  would  appear  that  by  the  section  post-nuptial  settle- 
ments will,  in  most  cases,  be  excluded  from  the  operation  of 
the  amendment  Act.  Post-nuptial  settlements  of  chattels 
were  bills  of  sale  within  the  repealed  Acts,  and  required 
registration ;  and  now,  when  not  given  by  way  of  security 
for  the  payment  of  money,  would  seem  to  be  governed  by  the 
provisions  of  the  principal  Act.  If  given  as  security  for  the 
payment  of  money  they  would  appear  Avithin  the  amendment 
Act,  but  having  regard  to  sec.  9  great  difficulty  will  be  ex- 
perienced in  affording  satisfactory  protection. 
Interpretation  4.   (1878.)  In  this  Act  the  foUowiiiof  words  and 

or  terms.  \  '  "^ 

expressions  shall  have  the  meanings  in  this  section 
assigned  to  them  respectively,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such 
construction;   (that  is  to  say), 

The  expression  "  bill  of  sale"  shall  include  bills 

of  sale,  assignments,  transfers,  declarations  of 

trust  without  transfer,  inventories  of  goods 

with  receipt  thereto  attached,  or  receipts  for' 

purchase  moneys  of  goods,  and  other  assur- 

(1)  Pane  41.  ances  of  personal  chattels,*^)  and  also  powers 

of  attorneyT^uthorities,   or  licences    to  take 

possession  of  personal  chattels  as  security  for 

2)  Patres-i.  aiiy  debt,<2)  and  also  any  agreement,  whether 

intended  or  not  to  be  followed  by  the  executon 

of  any  other  instrument,  by  which  a  right  in 

equity  to  any  personal  chattels,    or   to    any 

(3)  PaKc  .58.  charge  or  security  thereon  shall  be  conferred,  <3) 

(a)  Fifiher  on  Mortgages,  4th  ed.  8. 

(6)  Manchester,  Sheffield  and  Lincolnshire  Ry.  v.  North  Central  Wapon  Co 
13  App.  Cases,  554;  58  L.  J.  Ch.  219;  37  W  R.  306  ;  69  L.  T.  730. 


THK    HIM.S    OK    SAI.K    ACT.    ISTS.  4I        SeC.  4. 

11878.] 
but  shall  not  include  the  t"(ill<>\viii;4^  ildcuimMits  : 
that  is  to  say,  assignments  tor  the  benefit  of  the 
creditors  of  the  person  making  or  giving   the 
same,***  marriage  settlements,*^'  transfers  or  U)  i'ii«co«>. 
assignments  of  any  ship  or  vessel  or  any  share        '"*" 
thereof,'^*  transfers  of  goods  in  the  ordinary  (e*  i'iii,'o<ii. 
course  of  business  of  any  trade  or  calling,  bills 
of  sale  of  goods  in  foreign  parts  or  at  sea,'"' 
bills  of    lading,   India  warrants,   warehouse- 
keepers'  certificates,  warrants   or  orders    for 
the  delivery  of  goods,  or  any  other  documents 
used  in    the    ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods,  or 
authorizing  or  purporting  to  authorize,  either 
b}'  indorsement  or  by  delivery,   the   possessor 
of  such  document  to  transfer  or  receive  goods 
thereby  represented.'*' *'''  (7)  I'moo.-.. 

(1)  The  defiiiitiou  must  be  read  with  sec.  3  of  the  principal  wimi  ih  •  bill 
Act,  which  applies  the  Act  to  instruments  whereby  the 
holder  has  power  to  seize  or  take  possession  of  personal 
chattels,  pointing  to  a  bill  of  sale  being  a  document  on  which 
the  right  t)f  the  claimant  to  some  extent  depends,  either  as  an 
actual  transfer,  or  as  an  agreement  to  transfer  the  property, 
or  as  a  muniment  or  document  of  title  taken  at  the  time,  and 
intended  by  the  parties  to  be  part  of  the  bargain  ti)  pass  the 
property  in  the  goods. 

The  definition  must  also  be  read  subject  to  the  (jualiti- 
eation  introduced  by  sec.  3,  clause  2,  of  the  amendment  Act 
by  which  bills  of  sale,  or  other  documents  given  otherwise 
than  by  way  of  security  for  the  payment  of  money,  are 
excepted  from  the  operation  of  that  Act.  Sec.  9  of  the 
amendment   Act   must    also  be  considered,   requiring   every 

(rt)  Scolliiiid  and  Ireland  aro  within  the  exception  ;  Coote  r.  Jwk>,  I..  R.  l.'J  ^^^. 
.">97 ;  i\  L.  .1.  Oh.  590.  A  bill  of  siilo,  duly  rv>fi»t<?retl  in  Kn^luml,  ovit  |)ri)iK?rtv, 
part  of  which  wii.s  in  Irclun<l,  liii.s  l>oi'n  hold  to  protect  hiicIi  property  iitrikinHtau 
execution  issued  in  Irelimd  by  iin  Kn^'lish  creditor  un  11  judgment  ulitiiined  in 
Rnglnwl  (BriK)kis  r.  tlarrison,  H  I..  H.  Ir.  Xt.i). 

(6)  By  HOC.  17<>f  the  iiinendinont  Act  nothinfr  in  the  Act  hhiill  upply  to  any 
dclKjnturcs  issued  by  any  moriKak'c,  loan  or  other  incrjrporHted  t'(ini]>iuiy,  and 
nccured  upon  the  cupital,  Blo<'k  or  jfoods,  rliatl<'U  ami  effects  of  such  Conipanv. 
By  Mi-c.  1,  Bills  of  Sale  .Vet,  IMOO,  ah  amended  by  nee.  1.  Bills  of  Sale  Act,  Iffl/l. 
Ml  inHtninient  clmrjrinjr  or  creatiiut  any  Hccurity  on  or  deolannK  truMln  of 
impone<l  kooiIs,  us  therein  detlnud,  bhall  nut  be  deemed  a  bill  of  mi lo  within 
the  principal  or  amendment  ActH. 
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bill  of  sale  within  tliat  Act  to  be  in  the  ])rescribed.  form, 
and  it  would  seem  that  inventories,  receipts  and  other  docu- 
m.ents  mentioned  in  the  section  not  fulfilling  this  condition, 
will  no  longer  be  valid  securities  for  the  payment  of  money. 
But  documents  which  by  the  principal  Act  are  to  be  deemed 
bills  of  sale,  as  for  example  attornments  under  sec.  6,  are  not 
bills,  of  sale  for  all  purposes,  though  they  are  to  be  treated  as 
bills  of  sale  for  the  purposes  of  registration.'")  Bills  of 
sale  given  by  way  of  security  for  the  payment  of  money  are 
therefore  subject  to  both  Acts,  must  be  in  a  particular  form, 
and  are  in  most  cases  absolutely  void  unless  complying  with 
the  provisions  of  the  amendment  Act ;  while  bills  of  sale  given 
for  purposes  other  than  as  security  may  be  in  any  form  the 
parties  devise,  and  are  void  only  in  the  events  and  as  against 
the  persons  named  in  sec.  8  of  the  principal  Act,  and  to  this 
class  of  bill  of  sale  the  amendment  Act  has  no  application. 

What  is  a  bill  For  the  purposes  of  the  section  a  l)ill  of  sale  has   been 

defined  as  a  document  transferring,  or  intended  to  transfer,  or 
to  be  a  record  or  evidence  of  the  transfer  of  chattels  personal, 
unless  given  in  the  ordinary  course  of  busineSs7  of  in  other 
cases  excluded  from  the  operation  of  the  Acts  ;'*'  and  it  seems 
that  to  be  a  bill  of  sale  a  document  must  be  an  assurance  of 
personal  chattels,  or  of  the  kind  included  by  the  subsequent 
words  of  the  section,  in  the  expression  bill  of  sale.'""*  But  a 
document  drawn  up  at  the  time  when  a  transaction  is  being 
carried  out,  transferring  goods  from  one  party  to  another,  is 
not  necessarily  a  bill  of  sale ;  and  in  each  case  the  circum- 
stances must  be  looked  at  in  order  to  see  what  is  the  transaction 
and  what  is  the  document ;  for  it  will  be  observed  that  the 
Acts  deal  only  with  documents  and  leave  unaffected  titles 
acquired  independently  of  any  writing;  and  tlie  Bill-  of  Sale 
Acts  are  not  intended  to  interfere  with  dealings  other  than 
those  expressly  p<'inted  out  by  the  Acts.''''  If  a  document 
is  intended  by  the  parties  to  be  part  of  the  bargain  passing 
the  property  in  the  goods,  then  whatever  its  form  the  Acts 
will  apply  ;  but  if  the  document  is  not  intended  to  be  \nivt  of 
the  l)argain  to  pass  the  property   in  the  goods,  if  the   bargain 

(«)  Greet!  v.  Marsh  [1892]  2  Q.  B.  330 ;  H)  \V.  R.  419 ;  66  L.  T.  480  ;  61  L.  J.  Q. 
B.442;  56  J.  P.  839. 

(J)  Marsflen  v.  Meadows,  7  Q.  B.  D.  80 ;  29  W.  R.  816 ;  50  L.  J.  Ch.  536 ;  45 
L.  T.  301  ;  Horsfall    l:   Key,   17  L.  J.    Ex.  266;   2  Ex.  778. 

((•)  Manchester,  Sheffield  and  Lincolnshire  Ry.  c.  North  Central  Wagou  Co., 
13  Ai)p.  Cases,  554. 

{(l)  Charle-sworth  v.  Mills  [1892],  A.  C.  231;  66  L.  T.  690;  41  W.  R.  129;  61 
L.  .1.  (^  B.  830. 
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is  complete  witlioiit   it,  so  that  tin-    property  piisHcs   iiuli;p<.'ii- 
'    dcntly.  it  is  not  to  l)e  (U-cined  a  l)ill  of  sak-.'*' 

A  sale  or  mortj^atife  of  prrsoiial  pioporty,  with  cfilaiii 
exceptions,  may  bo  offet-ted  hy  parol,'*'  but  to  avoid  the  incon- 
venience of  proving?  complicat«'d  transactions  by  the  uncertain 
and  often  defective  evidence  of  witnesses,  the  terms  of  the 
contract  are,  in  practice,  peiierally  reduced  into  writing 
by  which  the  rights  and  iial)ilili(>s  of  the  parties  are  clearly 
defined.  If  the  real  agreement  between  the  parties  is 
reduced  into  writing,  there  cannot  be  any  question  of  an  in- 
dependent agreement,  for  the  writing  is  the  only  evidence 
of  their  bargain  ;  but  a  document  which  is  not  intended 
to,  and  does  not,  express  the  real  agreement  between  the 
parties  will  not,  it  seems,  necessarily  amount  to  an  assur- 
ance within  the  Acts,  or  prevent  the  parties  setting  up  a 
title  under  an  independent  oral  agreement''';  the  test  being 
whether  it  is  necessary  to  put  the  document  in  evidence  to  prove  ' 

the  transaction  and  support  the  title  claimed  ;•'"  unless  the 
wi'iting,  when  produced,  does  not  affect  the  rights  of  the 
parties,  or  make  them  different  from  the  rights  they  would 
have  before,  or  if  no  writing  had  been  referred  to.'"  Thus 
where  a  deed  purported  to  sell  chattels  to  a  person  who  after- 
wards repudiated  the  transaction  as  a  purchase,  but  remained 
in  ])OSse8sion,  claiming  a  lien  for  the  money  paid,  to  which  the 
grantor  assented;  it  was  held  that  as  the  document  did  not 
represent  the  true  transaction,  possession  taken  uud  t  it  did 
not  affect  the  lien  obtained  by  verbal  agreement. "^' 

In  has  been  observed  that  a  jierson  is  at  Hljerty  to  evade  by  wimi  isabill  of 
keeping  outside  of  an  Act  of  Parliament  passed  in  derogation  '^' 
or  restriction  of  the  leg*al  rights  and  lib(>rties  of  the  subject ;'"' 
for  an  Act  evaded  is  not  an  Act  l)roken,  and  though  an  arrange- 
ment in  contraventionof  thetermsof  an  Actof  Parliament  would 
be  illegal,  yet  if  its  terms  have  been  observed  the  arrange- 
ment will  be  effective,  although  the  mischief  aimed  at  by  the 
Act  has  not  been  prevented;'*'  thus  the   Middlesex  Registry 

(a)  Ramsay  p.  Mar(?rett  [ISM],  2  Q.  B.  18  ;  63  L.  J.  Q.  B.  613 ;  70  L.  T.  788. 

(4)  Flory  r.  Deiinv,  7  Exch.  5sl  ;  21  L.  J.  Exch.  2i3  ;  Roevos  r.  Capper,  5  Bing. 
N.  ('.  13H  ;  6  tjcott.  877  ;  2  .lur.  1(»67. 

(r)  Sewlove  r.  Shru\vr.l)iiry,  21  Q.  B.  D.  11  ;    M  W.  H.  H:r. ;    :,7  I..  J.  i).  U.  J7M. 

(</)  Uaytlon  r.  Brown,  r>9  L.  T.  810. 

(«•)  Charlcuworth  p.  Mills  [1892],  A.  C.  231. 

(/•)  Parker  r.  Lyon.  ".  T.  L.  R.  10. 

(yl  Miifl)oth  r.  Ashl.'V.  2  I,.  U.  H.  L.  Sc.  350 :  .10  L.  T.  310.  per  ScllHirne.  V. 

Hi  lUm*(lon  r.  LiipL  in.  I..  R.  1)  Q.  B.  17;  VJ  L.  J.  Q.  H.  17;  22  W.  R.  120;  20 
L.  T.  510. 
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Acts  have  been  held  not  to  apply  to  equitable  mortgages  by 
deposit,  or  to  an  unpaid  vendor's  lien,  for  there  is  no  instru- 
ment to  be  registered;*"'  nor  do  the  Bills  of  Sale  Acts  apply 
to  an  unpaid  vendor's  lien  existing  independently  of  any 
writing,'*'  and  the  same  reasoning  shews  that  a  completed 
sale  or  mortgage  of  chattels  unaccompanied  by  any  writing 
will  not  be  affected  by  the  Acts,  which  avoid  documents  but 
not  transactions. '*■' 

For  these  reasons,  when  a  sale  is  followed  by  open  delivery 
and  taking  of  possession,  the  Acts  do  not  apply;  ''*'  nor  do 
they  apply  to  a  pledge  of  goods,  and  a  document  accom- 
panying a  transaction  by  way  of  deposit  or  pledge  of  personal 
chattels,  the  object  and  effect  of  which  is  to  transfer  their  imme- 
diate possession  to  the  pledgee,  is  not  a  bill  of  sale,  although 
recording  the  transaction  and  regulating  the  rights  of  the 
parties.'"  So  a  verbal  charge,  to  secure  a  loan,  on  goods  in  a 
warehouse,  which  were  transferred  into  the  name  of  the 
lender,  was  held  effectual,  though  accompanied  by  an  un- 
registered delivery  order  on  the  warehouseman  ;  "^'  and  where 
furniture  was  warehoused  as  security  for  a  debt,  an  agreement 
being  dra\vTi  up  recording  the  transaction  and  regulating  the 
rights  of  the  parties,  the  claimants  having  paid  off  the  ware- 
house rent,  and  taken  possession  of  the  goods,  the  Acts  were 
held  not  to  apply.'"' 

Piedffc  not  And   in  order  to   give  a    security   by   pledge    it  is    not 

withiii  Acts.  necessary  that  actual  possession  should  be  contemporaneous 
with  the  pledge.  There  may  be  constructive  possession,  as 
where  the  borrower  handed  to  the  lender's  agent  the  key  of 
the  place  where  the  goods  were  stored,  which  was  held  to 
confer  a  valid  security,  though  afterwards  the  transaction  was 
recorded  in  an  instrument  which  was  void  under  the  Acts.'*' 

(a)  Sumpter  r.  Cooper,  2.  B.  &  Ad.  223  ;  Kettlewell  v.  Watson,  26  Ch.  D.  501  j 
63  J.  Oh.  717 ;  61  L.  T.  135  ;  32  W.  R.  865. 

(6)  Se  Vulcan  Iron  Worke  Co.,  W.  N.  1888,  37. 

yc)  North  Central  Wagon  Co.  r.  Manchester,  Shefflehi  and  Lincolnshire  Ry., 
35  Ch.  D.  191  ;  35  W.  R.  443 ;  56  L.  J.  Ch.  009 ;  .56  L.  T.  755. 

(d)  Shepherd  i-.  Pulbrook,  59  L.  T.  28S  ;  Marples  v.  Hartley,  1  B.  &  8.  1  ; 
30  L.  J.  y.  B.  92  ;    7  Jur.  N.  S.  +«>  ;  9  W.  R.  33t ;  3  L.  T.  774. 

(?)  Jixp.  Hubbard,  re  Hardwick.  17  Q.  H.  D.  090  ;  r,r,  L.  .T.  Q.  B.  490  ;  3.'')  W.  R.  2  ; 

Mor.  24<J ;  Jijrp.  Close,  re  Hall,  14  Q.  B.  D.  3>iO  ;  54  L.  J.  Q.  B.  4.3;  33  W.  R.  22rt; 
61  L.  T.  795. 

(/)  GrijTK  r.  National  Guardian  Assurauco  Co.  [1891],  3  Ch.  206  ;  39  W.  H. 
«84  :  M  L.  T.  787  ;  61  h.  J.  Ch.  11. 

ig)  Wilkinson  v.  Giraud,  h  T.  L.  R.  260. 

(h)  Hilton  V.  Tucker,  36  W.  R.  762  ;  59  L.  T.  172  ;  .39  C.  D.  609;  57  L.  J.  Ch. 
(•73. 
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HuL  where  gouils  are  left  in  the  possehsioii  of  tlio  selh-r.  every 
ddcuraent  on  which  the  title  to  them  depends  should  be  treated 
as  a  bill  of  sale  and  regisron-d,  and  care  should  be  taken  tliat 
such  ilocument  ai-e  proj)erly  stainpi-d,  for  l)eiiig  created  l)ills  of 
sale  by  the  section,  it  would  seem  that  the  ordiiuiry  apjiraise- 
ment,  receipt,  or  agreement  stamp  would  not  be  suflicient. 
Where  the  transaction  is  by  way  of  security,  regard  also 
should  be  had  to  sec.  9  of  the  amendment  Act;  for  if  the 
arrangement  between  the  parties  cannot  Ijo  in  the  foi-m  in  the 
schedule  to  tliat  Act,  it  cannot  be  made  at  all.  "' 

The  expression  "  transfer  "  in  the  section  means  a  docu- 
ment which,  though  not  in  form  a  bill  of  sale,  assumes  to 
transfer  the  property  in  goods  in  the  same  way  as  a  bill  of 
.sale  would.'*' 

Declarations  of  trust  in  chattels  are  not  recjuired  to  be  in  DeilarationH of 
writing  l)y  sec.  7  of  tlio  Statute   of  Frauds  ;  but   if  contained  "''^*"  " 
in  any  document  require  registration  under  the  Acts.     Every 
defeasance,  condition,  or  declaration  of  trust  is  to  be  deemed 
part  of,  and  registered  with,  the  bill   of   sale."'      By  sec.  1, 
Bills  of  Sale  Act,  1890,  as  amended  by  the  Bills  of  Sale  Act, 
1891,  an   instrument   charging    or  creating    any  security  on 
or  declaring   trusts  of  imported  goods,  given  or  executed  at 
any  time  prior  to   their  deposit  in  a  warehouse,  factory,  or 
store,  or  to  their  being  reshipped   for  export,  or   delivered 
to  a  purchaser  not  being  the  person  giving  or  executing  such    • 
instrument,  shall  not   be  deemed   a   bill    of   sale  within    the 
meaning  of  the  principal  or  amendment  Acts. 

Declarations  of  trust  in  chattels  personal  might  be  created 
by  parol,  upon  the  donor,  by  clear,  unequivocal  and 
irrevocable  words,  declaring  himself  or  some  other  person 
A  trustee.'""  If  a  person  expressly  or  impliedly  constituti's 
himself  a  trustee  of  personalty,  that  is  a  trust  executed  and 
capable  of  being  enforced,  although  without  consideration,  but 
whore  the  intention  is  to  make  an  actual  gift  and  not  merely 
to  declare  a  trust,  the  settlor  must  have  done  everything  which 
according  to  the  nature  of  the  property  is  necessary  to  be  done 
in  order  to  transfer  it,  for  there  is  no  equity  to  perfect  an 
imperfect  gift.''' 

(o)  Exp.  rnrsonR,  re  Townsend,  16  Q.  B.  D.  632  ;  31  W.  K.  320;  C3  h.  T.  897  j 
i>5  L.  J.  g.  ».  i;J7. 

(i)  Ex}>.  Hul)l)arfl,  re  Hard  wick,  17  Q.B.D.  600. 

(r)  Sec.  10,  siil)-«cc.  3  [1878). 

(rf)  Pockhain  r.  Taylor,  31  Beav.  2i4. 

(*■)  Miln)y  o.  Lord.  4  De  G.  F.  &  .1.  a«4;  8  Jiir.  N.  S.  him-,  .TonPf  r.  Lock,  3 
1,.  .1.  Ch.  117  ;  U  W.  R.  UO;   11  Jur.  N.  8.  313  ;   L.  R.  1.  Ch.  28. 
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An  hypothecation  note  given  on  obtaining  an  advance  from 
bankers,  whereby  the  grantor  undertook  to  hold  goods  in  trust 
for  his  bankers,  and  to  hand  over  the  proceeds  when  received 
to  the  amount  of  the  advance,  has  been  held  a  declaration  of 
trust  without  transfer  within  the  section.'"' 

Under  the  repealed  statutes,  the  term  "  bill  of  sale"  was 
held  to  include  any  assurance  of  chattels  personal  by  which 
the  property  was  intended  to  pass  to  the  assignee,  but  did  not 
include  a  document  by  which  no  property  was  intended  to  pass. 
Thus  it  was  formerly  decided  that  a  mere  memorandum  or 
receipt  for  purchase-money  of  goods,  not  intended  to  operate 
as  a  record  of  a  sale,'*'  a  receipt  with  an  inventory, '■■'  or 
memorandum''"  attached,  did  not  require  registration,  nor  did 
a  receipt  and  iaventory  given  on  an  absolute  sale  by  the 
sheriff.'*'  It  was,  however,  intimated  that  a  receipt  for  goods 
might  operate  as  an  assurance  of  chattels ;  and  a  receipt 
appended  to  an  inventory  of  furniture  and  effects,  "  for  the 
purchase-money  in  respect  of  the  goods  mentioned  in  the 
foregoing  inventory,"  was  held  to  require  registration,  as 
within  sec.  7  of  the  Bills  of  Sale  Act,  1854.'^'  It  seems 
doubtful,  however,  whether  an  inventory  and  receipt,  by 
separate  documents,  not  intended  to  be  operative  in  connec- 
tion with  each  other,  could  be  regarded  as  an  inventory  of 
goods  with  receipt  thereto  attached.'*" 
Rt^ceipt-.  But  it  is  now  settled  that  a  receipt,  or  receipt  and  inven- 

tory, in  order  to  be  a  bill  of  sale,  must  amount  to  an  assurance 
of  personal  chattels  at  law  or  in  equity,  as  altering  the  rights 
of  the  parties,  either  as  regards  the  property  in  or  possession  of 
the  goods  :  and  where  there  is  a  complete  contract  of  purchase 
and  sale,  independent  of  any  document,  the  receipt  being 
given  merely  as  an  acknowledgment  of  money  paid,  the  Acts 
do  not  apply,  for  their  effect  is  to  invalidate  documents,  and 
not  transaction.s,  and  to  leave  unimpeached  any  title  acquired 
otherwise  than  by  a  l)ill  of  sale.'*'     But  if  the   document  or 

(a)  R.  V.  Townshemi,  15  Cox  C.C.  466. 

(  i)  Byerley  v.  Prevo.st,  L.  R.  6  C.  P.  144 ;  Hale  v.  Met.  Saloon  Omnibus  Com- 
pany, 28  L.  J.  Ch.  777  ;  4  Drewry,  492  ;  Thomson  v.  Barrett,  1  L.  T.  N.  S.  268. 

(c)  Allsopp  V.  Day,  7  H.  &  N.  457 ;  31  L.  J.  Ex.  105  ;  5.  L.  T.  320;  10  W.  R.  135  ; 
8.Jur.  N.  S.  41. 

(d)  Graham  d.  Wilcockson,  46  L.  J.  Ex.  55  ;  35  L.  T.  601. 

(e)  Woodgate  v.  Godfrey.  28  W.  R.  8« ;  5  Ex.  D.  24  ;  49  L.  J.  Ex.  1  ;  42  L.  T.  34. 
(/)   Exy.  Cooper,  re  Baiim,  10  Ch.  D.  313  ;  39  L.  T.  521  ;  27  W.  R.  298;  48  L.  .]. 

Bank,  4()  ;  ICxp.  Odell  re  Walden,  10  Ch.  D.  76  ;  -iO  L.  T.  333  ;  27  W.  R.  274;  4S  L. 
,T.  Bank.  1  ;  Exj>.  Newport  Co.,  re  Bami)field,  20  W.  R.  925. 

iff)  Manchester,  &c.,  Ry.,  v.  North  Central  Wagon  Co.,  13  App.  Case.i,  554. 

(h)  North  Central  Wagon  Co.  v.  Manchester,  Sheffield  &  Lincolnshire  Ry., 
35  C.  D.  191  ;  35  W.  R.  443;  56  L.  J.  Ch.  009 ;  ."je  L.  T.  755. 
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ducumeals    t'onn    tho    wliule   contruct   on   wliii-h   titl»*  to   ili< 
chHttoln  restH,  it  .seems  that    registration   will  still   In-  necf>- 
sary'*'  ;  and  tlie  following  cusi-s.   it    is  apprehended,  depend, 
to  a  great  extent,  on  this  preliminary  question  of  fact. 

(loods  in  a  defendant's  possession  were  seized  under  a  fi-./a.,  R«cei|iU. 
and  on  the  .same  day  sold  by  tho  sheriff  to  the  execution  credit<jr. 
who  paid  a  deposit  at  the  time  of  sale,  whereupon  the  sheriff  gave 
possession  of  the  goods,  the  balance  being  paid  the  following 
day.     The  next  day  the  sheriiT   sent  a  receipt,  affixed  by  a  pin 
to  an   inventory,  enclosed  in   a  letter  referring   to  both,  and 
thenceforth  the  creditor  paid   the  rent  of    the  premises,  but 
allowed  the  defendant  to  remain  in  occupation  and  to  use  the 
furniture ;  nevertheless,  it  was  decided  that  the  inventory  and 
receipt  did  not  amcjunt  to  a  bill  of  sale,  and  that  the  purchaser 
WHS   entitled  to  the    goods  as  against  a  subsequent  execution 
creditor.  '*'      And  so  the  case  was  held  not  within  the  Acts 
where  a  sheriff's  officer  having  seized  goods  under  a  fi.  fa.  issued 
against  the  execution    debtor,    sold   them    to   the    claimant, 
giving  him  a  receipt  for  the  purchase-money  containing   an 
inventory  of    the  goods,  the  claimant,  at  the  same  time,  l»y 
a  written  agreement    bearing    even    date    with    the    receipt, 
letting  to  the  execution  debtor  the  house  where  the  goods 
had   been    seized,   together   with    the  goods,    on   a   quarterly 
tenancy,  and   the   execution  debtor  continued   in  possession 
as  before.'"  And  when  a  sheriff  under   an  order  for  private 
.sale  sold  to  the  execution  creditor  the  goods  seized,  and  b}-  the 
judgment  debtor's  direction  other  goods,  giving  receipts  and 
inventories  on  completion,  it  being  aranged  that  the  execu- 
tion creditor  should  let  the  goods  to  the  debtor's  wife,  which 
was  done,  the  Court  found  that  there  was  a  complete  contract 
of  purchase  independent   of    and    previous  to  the  writings, 
which  were  not  a  memorandum  of  the  agreement,  nor  a  record 
of  the  transaction,  and  were  not   therefore  assurances   within 
the  Acts.'""      So  where  a  wife  agreed  lo  buy  certain  furniture 
fn)m  her  husband,  stipulating  that  a  receipt  should  l)e  given, 
which   her   solicitor   was    to   draw    up ;    her   title    was    held 
complete  on  payment  of  the  purchase-money,  though  after- 
wards   her    husband    signed    a   receipt    in    tho    form    of    an 
•ssuniiice  of  the  g(X>ds.'"     Agiin,  when   the  holder  of  a  liill  nf 

(a)   Newlove  r.  Shrewsbury,  21  Q.  H.  T).  II. 
(6)  Maruden  r.  Mondowx,  7  Q.  B.  D.  so. 

(c)  Wonljraie  r.  Godfrey,  6  Ex.   D.  2*. 

(d)  Hfkydnn  r.  Urowrn,  69  L.  T.  810. 

(#)  Rnmsey  r.  ^liirjfrett  [lM9ll,  2  Q.  D.  H. 

11  li 
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sale  made  an  offer  bj-  letter  to  a  bailiff  who  had  seized  the 
goods  in  execution,  to  buy  them  by  valuation,  paying  their 
value  in  excess  of  his  security,  to  which  the  bailiff  verbally 
assented,  the  goods  then  being  valued  and  delivered  to  the 
purchaser  who  paid  the  price ;  an  inventory  handed  to  him 
by  the  bailiff,  on  which  was  a  memorandum  of  the  sale, 
was  held  not  to  require  registration.'"' 
Receipts.  The  grounds  of  the  decisions  would  thus  appear  to 
be  that  the  sales  Avere  absolute,  and  the  purchaser's  title 
did  not  depend  upon  the  documents,  which  were  not 
the  medium  of  transfer;  and  although  a  document  maybe 
in  form,  a  receipt  given  on  the  sale  of  goods,  if  such  document 
really  is  an  embodiment  of  the  contract  made  by  the  vendor 
with  the  purchaser,  and  was  so  intended  by  the  parties,  it 
amounts  to  an  assurance,  and  must  be  registered  as  a  bill  of 
sale.''*''  Thus,  Avhere  goods  seized  by  a  sheriff  were,  by  leave  of 
the  court,  sold  privately,  a  receipt  given  by  the  sheriff  to  tin- 
purchaser,   "  Eeceived    from the    sum being 

for  the    goods,  chattels,   and   effects   now  in  and    upon   tlic 

premises ,  which  were  seized  by  the  sheriff  of 

under  and  by  virtue  of  a  writ  of  fi.  fa.,  and  hereby  sold  as  far 
as  he  lawfully  can  or  may,  without  any  warranty  of  title, and 

with  the  consent  of  the  defendant ,  under  order  of  the 

Master,  dated  &c.,'"  was  held  to  be  a  bill  of  sale  within  the  Bills 
of  Sale  Act,  1878,  and  void,  being  unregistered,  as  against  an 
execution  creditor  who  seized  the  goods  while  in  the 
defendant's  apparent  possession.''"'  And  a  receipt  reciting  a 
sale  of  chattels,  and  letting  them  to  the  vendor  for  a  rent, 
with  a.  proviso  entitling  the  purchaser  to  enter  and  take 
possession  if  the  rent,  should  be  unpaid,  or  if  execution  should 
issue  against  the  goods,  was  held  to  be  merely  a  colourable  bill 
of  sale.  '<')  But  it  would  seem  doubtful  whether,  in  the  case  of 
an  actttal  sale,  a  receipt,  coupled  with  an  agreement  for  hire 
or  repurchase  would  1)6  within  the  Acts.''' 

Again,  where  a  person  bought  furniture  of  a  judgment 
debtor,  taking  at  the  same  time  a  receipt  for  the  purchase- 
money,     and     shortly     after     removed     the     goods,    which 

(o)  Grace  c.Gard,  6T.  1,.  R.  74. 
(6)  Marsden  c  Meadows,  7  Q.  B.  D.  80. 

(c)  Exp.  Burgess,  rr  Hood,  42  W.  R.  23  ;  10  Mor.  231  ;  i  R.  502. 
\d)  Phillips  r.  Gibbons,  h  W.  R.  5127  ;  29  L.  T.  O.  S.  01. 

(e)  Manchester,  Hhefflelil  cV  Liurolnshiro  Ry.  v.  North  Central  Wagon  Co., 
18  App.  Cases,  .5.'>4. 
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wen^  siihscijiu'iitly  phicid  in  aiiotlMT  lnms*-  tiikcii  \>y  tin- 
imrchoser.  who  lot  it  furiiiHh«'d  to  tht*  jiid^jnifiit  (Ifbtor. 
It  WHS  held  iiH  iij^iiiiist  iin  ««x«'f>utioii  croditor  of  tin-  judRmeiit 
di'htor  tluit  tlu"  piirchiiHcr  hml  iiciiuircd  n  pood  title  apart 
t'loin  tlio  rcreipt,  which,  thcroforc,  was  not  afTfCted  l>y  the  jjrin- 
••ipal  Act.  "'  And  whero  thcro  was  a  vorhal  agrcomciit  for  the 
.Halo  of  goods,  the  price  being  paid  and  the  goods  delivered,  the 
sale  was  held  perfect  and  complete,  and  was  not  alTected  by  an 
unregistered  inventory  and  receijit  given  at  the  same  time.'** 

The  owners  of  a  nuichino,  in  tin-  possession  of  an  intending 
purcha-ser  mider  a  hiring  agreenicitt,  verbally  made  over  the 
property  in  the  machine  and  their  interest  in  the  agreement 
under  which  it  was  held,  as  security  for  the  payment  of  money, 
iiidi)rsiug  on  the  agreement  a  receipt  for  what  the  lender  paid, 
as  on  a  .sale,  which  receipt  the  Court  found  did  n<jt  represent 
the  real  bargain,  the  transfer  not  being  absolute  but  by  way 
of  security.  The  grantee  having  paid  out  a  distress  for  which 
the  machine  had  been  seized,  sold  it,  the  grantors  in  the  mean- 
time having  executed  a  deed  of  arrangement.  It  was  held  us 
against  the  assignees  of  tlu;  deed  that  the  grantee  was  entitled 
to  the  machine  under  a  title  inde|)endent  of  the  receipt,  which 
therefore  was  not  an  assurance  within  the  Act.''* 

Where,  however,  a  receipt  was  given  for  the  purchase- 
money  of  bricks,  which  remained  in  the  seller's  possession, 
the  receipt  was  decided  to  recpiire  registration  under  the 
principal  Act.**" 

Agreements  under  what  is  known  as  the  hire  system  will  Hirmc  iiktc*- 
not  be  within  the  operation  of  the  Acts,  for  in  such  cases,  when 
the  agreement  is  in  the  ordinary  fonn,  no  right  of  property 
at  law  or  in  equity  passes  to  the  hirer ;  and  when  l)y  u 
written  agreement  a  person  hired  turniture  on  the  tt-rms  of 
payment  by  monthly  instalments,  depositing  as  collateral 
security,  but  without  prejudice  to  the  rights  under  the  agree- 
ment, promis.sory  notes  for  the  whole  amount,  which  were 
to  become  void  on  seizure,  it  l)cing  provided  that  in  the 
event  of  non-pjiyment  of  any  instalment  the  bailor  might, 
notwithstanding  any  payments,  seize  and  remove  the  furniture 
which  on  {)ayment  of  all  instalments  was  to  become  Uic 
hirer's  property,  until  which  it  was  only  let  on  hire  and  was  to 

(.1)  Pre^e  r.  Gillinir.  63  L.  T.  763. 

(4)  Shojihenl  v.  rull.rook,  .'>9  I,.T.  ins. 

(<•)  Newlove  r.  8hrow«lmr.v,  21  Q.  B.  P.  II. 

(</)  Snell  r.  Hoi^liton,  1  Cab.  &  K   9H. 
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remain  the  property  of  the  bailor,  the  Court  of  Appeal  held 
that  as  no  property  passed  to  the  hirer  until  payment  of  the  full 
amount  of  the  instalments,  neither  the  agreement  nor  the 
licence  to  seize  amounted  to  a  bill  of  sale,  and  that  registration 
was  unnecessary  ;  '"'  and  a  written  agreement  whereby  a  trader 
hired  household  furniture  at  a  weekly  rent,  and  the  owner 
was  empowered  to  repossess  himself  of  the  same  upon  the 
hirer  becoming  bankrupt,  was  held  not  to  require  registra- 
tion.'*' 

But  if  an  inventory  and  receipt,  coupled  with  a  hiring 
agreement,  is  given  and  taken  as  security  for  the  payment  of 
money,  there  being  no  title  independent  of  the  documents,  it 
would  seem  the  Acts  would  apply.'"'  The  Court  will, however, 
decide  each  case  according  to  the  real  truth  and  substance  of 
the  matter,  and  is  not  precluded  from  inquiry  by  the  form 
the  transaction  takes  ;<'"  the  question  being  one  of  fact  in  each 
ease,  whether  the  transaction  was  an  out  and  out  sale  of  the 
chattels  followed  by  a  hiring,  or  a  mere  security  for  a  loan 
under  the  cloak  of  an  assignment  and  hiring  agree- 
ment.'*' So  where  there  purported  to  be  a  sale  of 
chattels,  followed  by  a  hire-purchase  agreement,  under  which, 
when  a  certain  hire  had  been  paid,  the  chattels  were  to 
revest  in  the  vendor,  the  purchaser  having  power  to  take 
possession  on  default  in  payment,  no  real  sale  or  hiring  of 
the  chattels  being  intended  or  effected,  the  object  being 
merely  to  give  and  take  a  security  for  the  loan,  it  was  held 
that  as  the  person  letting  to  hire  was  never  owner  of  the 
goods  apart  from  the  supposed  hiring  agreement,  on  which 
his  title,  if  any,  depended,  the  agreement  was  subject  to  the 
Acts  as  an  assurance  of  chattels  and  as  a  licence  to  take  pos- 
session as  security  for  a  debt.'*^'  And  the  same  result  fol- 
lowed where  the  alleged  sale  was  effected  by  what  purported 
to  be  an  absolute  assignment  by  deed ;  the  Court  holding 
that,  notwithstanding  the  deed,  the  grantor  was  not  estopped 
from  proving  the  real  nature  of  the  transaction.'''  Also  where 
^  persons  applied  to  a  money-lender  for  an   advance  on  a  bill 


(a)  Exp.  Crawcour,  re  Robertson,  26  W.  E.  733 ;  47  L.  J.  Bank,  M  ;  39  L.  T.  2 ; 
9  Ch,  D.  419. 

(6)  Exp.  Emerson,  re  Hawkins,  41  L.  J.  Bank.  20;  20  W.  R.  110. 

(c)  French  v.  Bombemard,  60  L.  T.  49  ;  considered  JoneBc.  Tower  Fumishinn 
Co.,  61  L.  T.  84 ;  6  Mor.  193. 

id)  Re  Watson,  26  Q.  B.  D.  27. 

U)  Madell  v.  Thomas  [1891],  1  Q.  B.  230. 
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of  sale  of  goods,  wliicli  In-  rtlused  to  acft'pt,  but  otliTid  to  buy 

the  goods,  which  thereupon  were  assigned  to  him  by  inventory 

and  receipt,  which  were  registered,  he  taking  a  transfer  of 

an   existing  mortgage,    and    executing   an   agn-enicnt,   which 

was  never  registered,  letting  the  goods   to   the    grantors  at  a 

rent,  the  {'(jurt  of  Appeal  held  that  the  transaction  was  really 

a  loan,  and  not  a  sale,  and  that  the  documents  carrying  it  out 

were  void  under  the  amendment  Act.'"'      So  where  a  per.son 

adviuiccd  £150  to  a  trader  to  pay  out  an   execution,  and  the 

trailer  gave  a  receipt,  written  at  the  foot  of  an  inventory,  for 

£1.")()  for  the  absolute  sale  of  the  "above-mentioned  articles  of 

fuinitiirc."    and   on    the   same    day   both    parties  executed   a 

memoranduMi  of  agreement  letting  the  goods  to  the  trader 

for  two  montlis   for   £170,    with  power    to  seize  and  .sell  on 

default,  and  the  usual  clau.ses  for  disposing  of  the  proceeds   of 

sale,  but  the   receipt  was  not  registered,  it  was  held  that  th» 

two  documents  constitutc^d  a  conditional   l)ill   of  sale.'*' 

Thus,  though    an  actual  and  completed   sale   followed  by  Hiring  mrree 
...  ,,..  ,,.  1  mentrt. 

a  hiring  agreement,  if  a  separate  and  distinct  dealing,  does 

not  come  within  the  Acts,  even,  it  seems,  if  the  effect  of  the 

whole  transaction  is  to  secure  the  payment  of  money  :'■■'   the  ■• 

case    will  be  otherwise  if  the  sale,  though  actual,  is  only  part 

of  (me  security  intended  to  be  completed  by  a  hire  agreement. 

The  plaintiff  having  applied  for  a  loan  secured  on  his  furni- 
ture, it  was  arranged  between  the  parties  that  the  landlord 
should  distrain  for  rent  in  arrear,  when  the  defendants 
should  buy  the  goods  of  him.  Accordingly,  at  the  plaintiff's 
retjuest,  a  distress  was  levied  and  the  goods  appraised,  the 
l)roker  selling  them  to  the  defendants  at  the  condemned 
price.  The  next  day  the  defendants  produced  an  agreement 
by  which  the  goods  were  to  be  hired  by  the  plaintiff's  wife  on 
the  terms  that  on  payment  of  stipulated  instalments  they  were 
to  btjcome  hers,  a  power  to  take  possession  on  default  being 
reserved  to  the  defendants.  To  this  agreement  the  plaintiff 
objected,  but  it  was  ultimately  signed.  Default  having  been 
made  the  defendants  seized,  whereupon  the  plaintiff  sued  for 
damages  for  trespass  to  the  goods.  Mr.  Justice  Cave  found 
that  there  was  a  sale  to  the  defendants  independently  of  th«' 
hiring  agreement,  but  the  (Joiirt  of  .\ppeal  reversed  his 
decision,     holding  that  though    the    property    in   the    goods 

(u)  Hooper  v.  Ker,  76  L.  T.  J.  307  ;  Uniwn  r.  Blaine,  1  T.  L.  K.  \M. 

(i)   Sxp.  Odell,  rf  Wiililon,  10  ("h.  D.  7fl. 

(f)   Exp.  (.'(.Uinii,  rr  Ybitow,  59  L.  .1.  y.  H.  IH  .  :)H  W.  H.  176;  01  I..  T.  Ml. 
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passed  to  the  defendauts  by  the  purchase,  it  did  so  subject  to 
a  resulting  trust  iu  favour  of  the  plaintiff  until  execution  of 
the  hire  agreement,  and  that  as  the  beneficial  interest  in  the 
goods  remained  in  the  plaintiff  until  the  agreement  had  been 
executed  giving  the  defendants  a  right  to  take  possession,  the 
defendants  had  no  title  independentl}*  of  tho  agreement, 
which  was  consequently  a  bill  of  sale,  and  void,  being  un- 
registered.'"' 

Hiring  agree-  A    different    conclusion     was      come     to      in    an    earlier 

case,  which  turned  on  particular  facts,  and  does  not 
appear  to  establish  any  principle.  An  intending  borrower 
applied  for  a  loan,  but  this  being  objected  to,  suggested 
that  the  person  applied  to  should  purchase  furniture 
in  the  borrower's  house  and  let  it  on  a  hiring  agree- 
ment. Accordingly,  a  cheque  for  £100  was  handed  to  the 
borrower,  no  receipt  being  given,  and  by  agreement  iu  writing, 
the  furniture  was  let  to  hire  for  a  month  at  a  rent  of  £100,  by 
payments  of  £1  on  signing  the  agreement,  and  two  instalments 
of  £50,  it  being  provided  that  on  breach  of  any  of  the 
stipulations  the  person  letting  the  goods  should  be  at  liberty 
to  take  possession,  remove  and  sell  them.  The  borrower 
failed  to  pay  the  first  instalment  and  died  before  the  second 
became  due,  whereupon  the  lender  took  possession  and 
removed  pa,rt  of  the  furniture.  It  was  sought  to  recover  the 
proceeds  which  had  been  paid  into  Court,  on  the  ground  that 
the  agreement  was  within  the  Acts  and  void,  but  it  was  held 
that  the  agreement  for  hire  was  unaffected  by  the  Acts,  which 
did  not  avoid  the  transaction.'" 

An  assignment  to  secure  a  debt  by  a  person,  who  bj' 
hiring  agreement  had  let  goods  to  hire,  of  all  rights  under  the 
agreement,  with  an  authority  to  exercise  all  powers  it  con- 
ferred, not  purporting  to  assign  the  goods  themselves,  is  not 
a  bill  of  sale ;  being  a  chose  in  action,  as  an  assignment  of  a 
contract  and  the  right  to  sue  upon  it.'"^'  But  it  has  been  held 
that  an  unregistered  memorandum,  purporting  to  charge  the 
borrower's  interest  in  trade  machinery  let  by  the  borrower  on 
hire  to  third  persons,  was  within  the  Acts,  and  confei-red  on 
the  lendei-  no  title  either  to  the  machinery  or  the  money  paid 
for  hire.'"" 

(a)  Beckett  v.  Tower  Assets  Co.  [1891]  1  Q.  B.  638 ;   60  L.  J.   Q.   B.  193 ;  64 
L.  T.  497  ;  .39  W.  R.  iJH. 
(6)  Redhead  v.  Westvrood,  59  L.  T.  J.  293. 

(c)  £xp.  Rawlings,  re  Davis,  22  Q.  B.  D:  193 ;  37  W.  R.  203  ;  60  L.  T.  157. 

(d)  Jarvis  v.  Jarvis,  69  L.  T.  412  ;  63  L.  J.  Ch.  10;  1  Mans.  199. 
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III  ail  iii^ivriniMit  lor  tin-  liin-  of  runiituif,  tlic  won!  uioiitli 
iiiuauM  lutiar  month,  ultlioii^li  it  is  to  lio  n-ad  (-alciidar  iiioiitli 
ill  u  inortpipe.'"' 

A  power  of  distress  on  iioii-|>iiyinc'nt  of  tin-  liiif  mifjlit  liavc 
lii'L'ii  inserted  in  sueli  an  aj^reenient,  and  was  not  a  fraud  on  the 
l>aiikrii[)t  hiws  ;'*'  and  a  douii.se  of  premises  with  tlie  H.\tiire«, 
nuichiiu-ry.  and  apparatus  thereon,  at  a  rent  payable  in 
iidvunce.  with  a  proviso  that  on  non-payment  of  the  rent  or 
non-ol>ser\ance  of  the  covenants  the  lessors  mi^lit  re-enter, 
l)iit  that  if  the  lessees  should  punctually  pay  tiie  rent  and 
observe  the  ci)V<»nants.  they  should,  at  tho  expiration  of  tin- 
term,  be  absolutely  entitled  to  all  fixtures  and  maehineiy 
thereby  demised,  was  held  not  to  require  registration.  '' 

Under  a  hirinjr  airr<?i-"ient  containinga  proviso  for  retaking 
possession,  and  forfeiture  of  instalments  paid  on  default  in 
I>unctual  payment,  the  owner  was  held  entitled  to  take 
possession  on  the  hirer's  default,  althouf^h  the  hirer  tendered 
the  instalment  in  arrear.'*" 

A  purchaser  or  pledgee  of  goods  l)uying  and  taking 
delivery  in  good  faith  from  a  person  in  posse.ssion  under  a 
hire-purchase  agreement,  has  l)een  held  to  acquire  a  good  title 
against  the  true  owner.  l)y  virtue  of  section  !♦,  Factors  Act, 
1889.") 

The  words  assignments,  transfers,  and  other  assurances  of  A^^uraiiceK  of 
[)ersonal  chattels,  were  to  be  found  in  the  Bills  of  Sale  Act.  18:4,  P,*;,XT! 
and  were  probal)ly  inserted  in  the  ])resent  seciion  to  include 
documents  or  dealings  of  the  same  class,  but  not  expressly 
within  the  words  of  the  first  part  of  the  definition.  They 
have  been  held  to  apply  to  an  agreement  for  the  sale  of  a 
business,  of  which  the  ])urchaser  was  given  i)ossession,  pro- 
viding for  ])ayment  of  the  purchase-money  by  instalments 
with  a  lien  or  charge  over  the  property  sold  in  favour  of  the 
vendors  for  the  balance  of  unpaid  purchase-money.'  '^'  So 
where  at  a  sale  of  goods  by  auction,  the  auctioneer's  clerk 
signed  the  purchaser's  name  in  a  book  containing  the  c(m- 
ditions  of  .sale,  tho  auctioneer  also  signing  for  the  vendor.  Imt 
the  requirements  of  sec.  17  of  the  Statute  of  Frauds  were  not 

(.i)  Button  r.  Hpowii,  46  L.  T.  .•<*« ;  29  W.  R.,  9»s. 
(A)  Leman  r.  Yorks  Wa(?on  Co.,  60  L.  .1.  Ch.  ml ;  2!»  W.  K.  MW;. 
(e)  Exp.  SorKeaut.  re  Geldcr,  W.  N.  1881.  37. 
(J)  Cramer  v.  Gilen,  1  Cab.  4  K.  \r,\. 

(«)  Lee  r.  Uutler  [1803],  2  g.  B.  MH  ;  Helbv  r.  .Matthews,  W  \V.  U.  5U ;    !  l«Hj 
L'  Q.  B.  262 ;  70  L.  T.  837. 
(/)  Coburn  v.  Collins,  36  Ch.'D.  :17.<  ;  '.C  L.  J.  Ch.  .'.<« ;  36  W.  R.  610  ;  96  L.  T.  131 
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otherwise  complied  with,  and  the  goods  were  left  in  the  seller's 
possession,  it  was  held  that,  as  against  an  execution  creditor, 
the  memorandum  in  the  auctioneer's  book,  without  which  the 
sale  would  have  been  invalid  and  incomplete,  was  an  assurance 
of  chattels  and  required  registration. '"' 

(2)  It  has  been  decided  that  a  bill  of  sale  may  be  executed 
under  a  power  of  attorney,  even  though  such  attorney  is  the 
grantee.  Two  debtors  covenanted  in  case  of  default  in  certain 
payments  to  execute  such  a  bill  of  sale  as  their  covenantee's 
solicitor  might  reasonably  require,  and  in  case  of  refusal 
irrevocably  appointed  the  covenantee  their  attorney  to  make, 
execute,  and  deliver  such  bill  of  sale.  The  Court  refused  to 
restrain  the  covenantee  from  putting  this  power  in  force  by 
executing  a  bill  of  sale  in  proper  form,  intimating  that  the 
power  was  no  more  than  a  contract  to  do  what  the  Court 
would  have  ordered  to  be  done  in  an  action  for  specific  per- 
formance. '*' 

Having  regard  to  the  provisions  of  the  amendment  Act, 
licences  to  seize  will  seldom  now  be  met  with  in  practice,  but 
some  consideration  of  them  is  still  necessary.  A  licence  to 
take  possession  of  chattels,  as  security  for  a  debt,  is  a  bill 
of  sale  within  the  amendment  Act,  and  void  unless  in  the 
statutory  form;*'''  but  only  such  documents  fall  within  the 
definition  of  licences  to  take  possession  as  are  consistent 
with  possession  of  the  goods  remaining  with  the  grantor, 
and  if  it  was  never  intended  that  possession  should  remain 
with  him,  but  that  possession  should  at  once  be  given  to 
the  grantee,  the  definition  does  not  apply.'""  Thus,  an 
auctioneer  at  an  execution  debtor's  request  agreed  to  pay  out 
the  sheriff,  the  man  in  possession  to  hold  for  the  auctioneer, 
who  was  to  sell  the  goods  by  auction,  and  after  repaying  his 
advance  and  expenses  return  any  balance  to  the  execution 
debtor.  The  auctioneer  paid  out  the  sheriff,  «nd  took  his 
receipt,  the  execution  debtor  at  the  same  time  giving  the 
auctioneer  an  authority  to  hold  the  goods,  and  sell  on  the 
agreed  terms.  The  bailiff  remained  in  possession  for  the 
auctioneer,  and  the  next  day  the  execution  debtor  gave  a  bill 
of  sale  over  the  goods  to  a  third  party,  who  on  the  auctioneer 

(a)  Evans  0.  Roberts,  30  Ch.  D.  196 ;  56  L.  J.  Ch.  962 ;  35  W,  R.  684  ;  67  L.  T.  78. 
(6)  Furnivall  0.  Hudson  [1893],  1  Ch.  336. 

(c)  Exp.  Parsons,  re  Townsend,  16  Q.  B.  D  632;   34  W.  R.  329;  53  L.  T,  897  ; 
66  L  J.  Q.  B.  137. 

id)  Exp.  Hubbard  re  Hardwick.  17  Q.  B.  D.  690. 
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removing  them,  sued  liim  in  trover.  'IMie  Court  of  Appejil 
held  that  the  iiutliority  WiiH  within  the  Acts  and  void;"'  hut 
the  House  of  Lords  reversed  the  decision,  hohling  that  as  the 
written  authority  or  mtindate  did  not  constitute  the  title,  and 
was  not  intended  to,  and  did  not  come  into  operation  until 
possession  had  been  actually  transferred  from  the  sheriff  to 
the  auctioneer,  it  was  not  a  licence  to  take  possession,  or  an 
assurance,  or  otherwise  a  bill  of  sale.'*' 

As  has  been  seen  an  agreement  purporting  to  let  goods 
on  hire,  but  in  fact  given  and  taken  to  .secure  a  loan,  with 
power  of  seizure  on  default  in  payment  of  hire,  may  amount 
to  a  licence  to  seize  within  the  section,  where  the  person 
letting  to  hire  was  not  owner  of  or  entitled  to  the  goods, 
apart  from  the  -jupposed  hiring  agreemunt.""' 

The  common  law  does  not  recognise  the  doctrine  of  J^'J^/""''''  ^ 
hypothecation  so  as  to  permit  a  debtor  to  create  a  general 
lien  upon  all  his  goods,  in  the  hands  of  whomsoever  they  may 
be,  in  favour  of  a  particular  creditor,  but  permits  him  to  grant 
a  right  to  seize  and  sell  a  specified  chattel,  or  all  his  goods 
and  chattels  generally,  on  non-jiaynient  of  a  debt.  Such 
a  licence  to  seize  gives  the  licensee  no  right  to  follow  the 
goods  into  the  hands  of  third  parties,  is  available  only  so  long 
as  the  goods  remain  in  the  debtor's  possession  and  continue 
his  property,'*"  and  unless  coupled  with  a  grant  or  interest, 
is  revocable  though  under  .seal,'''  and  is  discharged  by  the 
grantor  becoming  bankrupt,  or  effecting  a  composition.'-^  or 
by  his  death.'"'  It  confers  no  title  to  the  goods  until  actual 
seizure,  but  when  executed  vests  the  property  in  the 
licensee;  *'  and  if  the  words  specifically  include  property  upon 
premises  to  be  occupied  by  the  mortgagor  during  tiie  con- 
tinuance of  the  security,  might  be  extended  to  crops  and 
other  chattels  on  land  or  premises  to  be  afterwards  occupied 
or  built. '"'  A  licence  to  seize  cannot  be  assigned  or  granted 
to  another  so  as  to  confer  on  him  a  right  of  seizure.'-'' 

{a)  Mills  r.  Charlesworth,  26  Q.  B.  P.  121. 

(6)  ChRrlcsworth  v.  Mills  [1892],  A.C.  231. 

(c)  Re  Watson,  25  Q.  B.  D.  27. 

(<f)  Addison  on  Contracts,  8th  ed.,  «36 ;  Howes  r.  Ball,  7  B.  \  C.  *Ml  ;  1  M.  A 
R.288. 

(•)  Wood  r.  Manley,  11  A.  *  E.  3i;  3  Por.  i  D.  5. 

(/)  Carr  r.  Acramiin,  11  Kxch.  S«tl ;  25  L.  .1.  Kxoh.  90 ;  Thompson  r.  Cohen, 
L.  K.  7  y.  B.  627  ;  2«  L.  T.  893  ;  41  L.  .1.  g.  B.  221. 

(g)  Campanari  c.  V.'ixvWmm,  \5  C.  B.  mO;  2t  L.  J.  C.  P.  13  ;  1  Jiir.  N.  8.  17. 

(A)  Hope  r.  Hayley,  5  K.  A  B.  8.30;  2  Jur.  N.  8.  4»«  ;  25  L.  .1.  g.  B.  156. 

(■)  Chidell  r.  Galsworthy,  6  C.  B.  N.  .S.  471. 

(j)  Brown  r.  Metropolitan  Counties  Society,  28  L.  J.  Q.  B.  2.J«  ;  1  K.  A  B.  832; 
6  Jur.  1028  ;  Eip.  RawlinRS,  re  Davis.  22  Q.  B.  D.  193.    i 
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A  stipuliitiou  in  an  agreement  that  in  tlie  event  of  bank- 
ruptcy a  man's  property  shall  go  over  to  another,  and  be 
taken  from  his  creditors,  is  void  against  his  trustee  ;  thus, 
where  a  building  agreement  provided  that  in  case  the  tenant 
committed  default  in  the  building  stipulations,  or  should 
become  bankrupt,  all  improvements,  materials  and  other 
effects  on  any  part  of  the  said  land,  not  demised  to  him, 
should  be  forfeited  to  the  landlord,  who  was  to  be  at  liberty 
to  re-enter  and  take  possession,  it  was  held  that  as  the 
landlord's  claim  rested  on  the  bankruptcy,  it  could  not  be 
supported,  and  the  tenant's  trustee  who  had  disclaimed  the 
agreement  was  held  justified  in  seizing  the  materials.'"* 
pjpejices  to  If ^  however,  the  agreement  conferred  an  immediate  equit- 

able interest  in  the  chattels  before  bankruptcy  was  contemplated, 
it  prevailed  against  an  execution  creditor  or  the  trustee  in  the 
bankruptcy  of  the  intended  lessee ;  as  where  an  agreement  pro- 
vided that  all  materials  which  should  have  been  brought  upon 
the  premises  for  the  purposes  of  building  should  be  considered 
as  immediately  attached  and  belonging  to  the  premises,  and 
that  no  part  thereof  should  be  removed  without  the  consent 
of  the  owner  of  the  land,  who  in  case  of  default  was  empowered 
to  take  possession  of  the  land  and  materials  ;  nor  was  such  an 
agreement  within  the  Bills  of  Sale  Act,  1854,  as  an  assurance 
of  or  licence  to  seize  personal  chattels  ;  '*'  inasmuch  as,  though 
a  licence  to  take  possession  of  personal  chattels,  the  possession 
was  not  to  be  taken  as  security  for  any  debt.'''' 

So  where  a  building  agreement  between  a  landowner  and  a 
builder  contained  a  stipulation  that  the  landowner,  upon  the 
default  of  the  builder  in  fulfilling  his  part  of  the  agreement, 
might  re-enter  upon  the  land  and  expel  the  builder,  and  that  on 
such  re-entry  all  the  materials  in  and  about  the  premises  should 
be  forfeited  to  and  become  the  property  of  the  landowner  "  as 
and  for  liquidated  damages,"  it  was  held  that,  the  interest  of 
the  builder  in  the  materials  being  a  defeasible  one,  the  right 
of  the  landowner  to  seize  was  not  defeated  by  the  commission 
of  an  act  of  bankruptcy  by  the  builder  before  the  seizure 
was  made,  that  the  stipulation  in  the  agreement,  not  being  a 
licence  to  take  possessiou  of  personal  chattels  as  security  for 

(a)  Exp.  Jay,  re  Harri.'^on,  14  Ch.  D.  10;  28  W.  R.  449;  42  L.  T.  600;  49  L.  J. 
Bank.  47 ;    exp.  Barter,  re  Walker,  26  Uh.  D.  510 ;  32  W.  R.  809 ;  53  L.  J.  Ch.  802. 

(6)  Blake  v.  Izard,  16  W.  R.  108 ;  Brown  v.  Bateman,  L.  R.  2  C.  P.  272 ;  15  L. 
T.  658;  36  L.  .1.  C.  P.  13t;  15  W.  R.  350;  exp.  Dickin,  re  Wangh,  35  L.  T,  769; 
4  Ch.  D.  524  ;  46  L.  J.  Bank.  26 ;  25  W.  R.  258. 

(c)  Exp.  Newitt,  re  Garrud,  16  Ch.  D.  522  ;  29  W.R.  344 ;  -44  L.T.  5  ;  51  L.  J. 
Ch.  3ftl. 
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II  (l('l)t,  did  not  umouiit  to  11  bill  of  Mile,  and  that  tin;  trusttjc 
undtT  thf  Luildt'r'.s  bankruptcy  took  .subject  to  the  rights 
of  tiie  l.iudowMiT  uiidtT  the  aj^rcemont.'*'  Nor  is  a  build- 
ing agn-ciuiiit,  providing  that  nil  l)uilding  and  otln-r 
materials  limught  upon  the  land  by  the  builder,  wlu-tlifr 
artix«'d  to  I  lie  freehold  or  not,  should  become  the  pro- 
perty of  the  hindlord,  within  the  principal  Act  as  an  agree- 
ment l)V  svhich  a  right  in  equity  is  conferred  to  chattels 
personal;  *  and  sui-h  a  document,  when  not  a  tjecurity  for  the 
payment  of  money,  is  excepted  from  the  operation  of  the 
amendment  Act."' 

Bnt  this  exception  will  not  aj)ply  to  the  mortgage  of  a  LicciKL»t-> 
building  agreement,  where  neither  mortgagor  nor  mortgagee 
are  owners  of  the  land;  thus,  where  a  liuilder  mortgaged  a 
building  agreement,  together  with  :ill  plant  and  materials 
then  or  thereafter  on  the  premises,  giving  no  express  power  of 
sale,  bnt  empowering  the  mortgagee  in  certain  events  to  take 
possession  of  the  premises  and  all  plant  and  materials,  and 
complete  the  buildings,  the  mortgage  was  held  to  be  a  bill  of 
sale  as  regards  plant  and  materials,  void  for  want  of  regis- 
tration as  against  an  execution  creditor.  ' 

And  where  the  lessee  under  a  building  lease  assigned  1»3' 
way  of  mortgige  the  demised  promises  and  houses  in  course 
of  erection,  together  with  all  bricks,  timber  and  other  build- 
ing materials  then  or  thereafter  on  the  promises,  ]jroviding 
that  all  such  nuiterials  should  when  ijrought  on  the  j)reniises 
be  considered  as  immediately  attaching  to  the  land,  and  em- 
powering the  mortgagee  in  certain  events  to  seize  the  building 
materials  and  complete  the  buildings,  and  on  default  in  pay- 
ment to  enter  on  the  premises  and  sell  them  and  any 
materials  thereon,  either  together  or  in  p.T reels,  the  mortgage 
was  held  a  l)ill  of  sale  as  giving  power  to  sell  the  jiersonal 
chattels  apart  from  the  land,  and  was  so  far  void.'*' 

A  brewer's  lease  authorizing  seizure  of  chattels  on 
defauit  in  payment  of  an  account  current  has  been  held  to 
require    regi.st ration  ;'-'^'  and    would    Im-  a    liill    of   sale    within 

(a)  Et,i.  Ncwitt,  re  Garrud,  16  Ch.  D.  522  ;  21*  \V.  H.  :tU  ;  44  L.  T.  6  ;  51  L.  J. 
Ch.  361. 

(4)  Recvt'H  r.  Bnrlnw,  12  Q.  B.  D.  4.W  M  L.  .1.  Q.  H.  192;  32  W.  R.  672 ;  M 
L.  T.  782. 

(r)  Sec. .-{,  clause  2  [1882]. 

(</)  Church  p.  SBRe,  67  L.  T.  800  ;  41  W.  R.  175. 

■e)  Climpson  r.  Coles,  2;j  Q.  B.  D.  465;  5»  L.  J.  Q.  H.  fVi  :  61  L.  T.  116;  3s 
W.  R.  11(1. 

(/)    Krii.  l|,.)KTilft,  re  Kliivrll,  U  W.  I{.  IrtM. 
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the  Acts.  So  it  has  been  decided  is  a  tenancy  agreement  by 
which  the  landlords,  brewers,  on  default  in  payment  of  money 
due  for  goods  supjjlied,  were  empowered  to  enter  the  demised 
public-hou.se  and  distrain  tor  the  amount  so  due;  '"'  and  an 
agreement  between  a  brewer  and  the  tenant  of  a  tied  house, 
providing  that  the  landlord  should  have  the  same  rights, 
powers  and  remedies  as  landlords  ordinarily  possess  in  case  of 
rent  in  arrear,  for  any  amount  due  by  the  tenant  for  any 
liquors  or  other  goods  sold,  or  for  any  money  advanced  to  the 
tenant,  not  exceeding  a  specified  limit,  and  should  be  at  liberty 
to  seize  and  distrain  any  furniture,  stock,  or  effects  in  respect 
of  any  such  debts,  and  sell  the  same  as  by  law  landlords  are 
empowered  to  do  for  rent,  was  held  to  be  void  under  the  Acts 
as  a  license  to  take  possession  of  personal  chattels  as  security 
for  a  debt,  althougli  no  debt  existed  when  the  agreement  was 
made.(*) 

A  mere  licence  to  seize  must  not  be  confounded  with  a  grant 
of  future  property,  which,  before  the  amendment  Act,  trans- 
ferred to  the  mortgagee  or  purchaser  the  grantor's  beneficial 
interest  as  soon  as  the  property  was  acquired. 

By  sec.  6  of  the  principal  Act,  certain  documents  by  which 
a  power  of  distress  is  conferred  by  way  of  security  for  any 
debt,  and  whereby  rent  is  payable  as  a  mode  of  providing  for  the 
payment  of  interest  on  such  debt,  shall  be  deemed  bills  of  sale 
of  any  personal  chattels  seized  or  taken  under  such  power  of 
distress.  Such  documents  are  not  bills  of  sale  for  all  purposes, 
but  are  to  be  treated  as  bills  of  sale  for  the  purposes  of  registra- 
tion. ''^' 

(3)  The  words  "  agreement  by  which  a  right  in  equity  to 
any  personal  chattels  or  to  any  charge  or  security  thereon 
shall  be  conferred  "  are  intended  to  bring  within  the  Acts 
documents  which  create  a  right  in  equity  as  distinguished 
from  a  right  in  law ;  and  do  not,  it  has  been  decided,  apply  to 
documents  by  which  a  right  in  law  is  given.''"  By  an  agreement 
appointing  the  plaintiff  agent,  the  defendant  agreed  that 
advances  b)-  the  plaintiff  should  be  covered  and  secured  by  the 
stock  of  goods  which  should  be  in  his  hands.  The  agency 
having  determined,  the  defendant  sought  to  recover  goods  held 

(o)   Piilbrook  f.  Ashhy,  35  W.   R.  779  ;  56  L.  J.  Q.  B.  376. 
(6)  Stevens  v.  Maiston,  39  W.  R.  129  ;  60  t,.  J.  Q.  B.  192  ;  64  L.  T.  274  ;  .55  .7.  P. 
K>t. 

(c)  Green  r.  Marsh  [1892]  2  Q.  B.  330. 

(d)  Reeves   v.   Barlow,   12   Q.   B.  D.   430 ;    exp.   Hubbard,    re  Hardwick,  17 
Q.  B.  D.  090. 
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by  the  plaintiff  without  sati-styinff  a  chiim  foroxj)en.>ie.s  paid  by 
hitn  as  ajjjunt,  contomiinsf  that  thi»  aj^reoinent  was  a  bill  of  salt- 
as  coiiferrinEf  a  right  in  equity  to  the  goods.  It  was  held  that 
as  the  plaiiitifT  ac(juired  no  right  to  any  spi'cific  goods  until 
they  luul  been  delivered  to  him.  but  was  only  entitled  to  retain 
them  when  received,  his  right  depended  on  possession,  and 
was  a  legal,  and  not  an  equitable  right,  and  was  not  within  the 
section.  ''"' 

An  agreement  for  a  bill  of  sale,  if  relied  on  as  an  equitable  At:r,M-in"nf« 
assignment  of  pro])erty,  retjuired  regi.^tration  under  the  Bills 
of  Sale  Act,  1854;'*'  thus,  a  document  undertaking  to  hold 
goods  at  the  disposal  of  third  parties,  and  to  transfer  them 
when  required  to  do  so,  was  held  a  bill  of  sale.'*"'  The  words 
of  the  section  limit  its  application  to  cases  where  a 
right  in  equity  shall  be  conferred  to  personal  chattels  or  to 
any  charge  or  security  thereon  ;  thiis,  a  deed  by  which  a  debtor 
covenanted  that  if  the  del)t  was  not  paid  on  a  day  named 
certain  chattels  should  be  charged  with  it,  and  that  he  would, 
when  required,  assign  them  to  the  creditor  as  security,  was 
held  to  require  registration  as  a  bill  of  sale.'*"  Where  a  sum 
of  money  is  advanced  on  the  faith  of  an  absolute  ])romise  bv 
lib.'  dei)tor  to  give  a  bill  of  sale,  the  sum  so  advanced  is  to  be 
considered  as  advanced  on  the  security  of  the  bill  of  sale, 
which  stands  on  the  same  footing  as  if  given  at  the  time  of 
the  advance,'*'  but  .such  promise  or  agreement,  if  in  writing, 
and  relied  upon  as  conferring  an  e(|uitable  right  to  a  security 
over  chattels,  would  seem  to  l)e  :i  l)ill  of  sale,  requiring  regis- 
tration;'^' though  under  the  provisions  of  sec.  9  such  an 
agreement  would  probably  not  be  an  effectual  security.  But  an 
agreement  to  give  a  bill  of  sale  does  not  require  registration 
where  the  bill  of  sale  has  been  given  in  pursuance  of  the 
agreement,  and  duly  registered,  although  the  agreement  is 
relied  on  to  support  the  hntin  fiilm  of  the  transaction.'" 

(a)  MorriH  c.  Dolobbel-Flipo  [1892  1  >  I'll.  3.i2  ;  00  L.  T.  32^) ;  40  \V.  K.  482  ;  «1 
L.  J.  Ch.  .ilS. 

(4)  Kx}>.  MncWuv,  rf  JcavouA,  L.  H.  ^  Ch.  tili  .  »2  L.  .1.  Hank,  68 ;  28  L.T.H2H  ; 
21  W.  R.  mi. 

te)  Exp.  ConuinK,  re  Steele,  L.  R.  Ill  Eti.  41 1;  21  W.  R.  784;  fsi>.  Monla»n»i',  rf 
O'Brien,  1  Ch.  D.  564;  '24  W.  R.  .300  ;  :U  I,.  T.  197  :  BaRhott  r.  Normun,  41  L.  T. 
787. 

id)  Kdwards  r.  Edwanls,  4.5  L.  J.  Cli.  :m  ;  24  W.  R.  713  ;  2  Ch.  D.  291  ;  34  L.  T. 
172. 

(-•)  Harris  r.  Rickott,  1  H.  >V  N.  1  ;  :.n  I,.  .1.  Kx.  107  ;  Meroer  r.  rfUThon,  L.  R. 
3  Kx.  lOl;  37  L.  J.  Ex.  r,\;  Hi  W.  K.  t^^«i;  Is  L.  T.  30;  exp.  Kinif,  2  Ch.  U.  256; 
4o  I,.  J.  Bank,  100;  24  \V.  R.  5.59  ;  34  L.  T.  UVi. 

(/)  Eilwarils  v.  Edwards,  2  i;h.  D.  '201. 

(g)  Ex,,.   Hauxwell,  re  Hemiuinjfway,  2.3  Ch.  D.  620 ;    H  L.  T.  742;  31  W.  R. 
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Although  a  mere  contract  to  lend  or  borrow  money  on 
mortgage  will  not  be  enforced,'"'  specific  performance  has  been 
deci'eed  of  an  agreement  to  execute  a  mortgage  in  consideration 
of  a  debt  due,  or  of  an  advance  actually  made,  unless  the  money 
be  repaid.'"  It  would  seem  doubtful  how  far  an  agreement  to 
give  a  bill  of  sale  would  now  confer  any  security,  but  it  would 
be  evidence  of  the  good  faith  of  a  bill  of  sale  afterwards  given 
and  registered.  It  has,  however,  been  decided  that  the  Court 
will  not  restrain  the  execution  of  a  bill  of  sale  in  a  form  to 
which  no  valid  objection  can  be  taken,  which  a  debtor  has  for 
valuable  consideration  covenanted  to  execute,  appointing  in 
case  of  refusal  the  proposed  grantee  his  attorney  for  the 
purpose ;  for  in  the  absence  of  a  power  of  attorney  the  Court 
could  order  specific  performance,  and  on  the  grantor's  non- 
compliance could,  under  section  14,  Judicature  Act,  1884. 
nominate  a  person  to  execute  the  bill  of  sale.'""' 
As^igumouts  (4)  By  the  Deeds  of  Arrangement  Act,  1887  (50  &51  Vict., 

for  the  benefit  -,,,.  iotiia  x-^i 

ofprecUtors.  c.  57),  deeds  Or  arrangement,  as  denned  by  the  Act,  tor  the 
benefit  of  creditors  generally,  are  declared  void  unless  regis- 
tered within  the  time  and  with  the  formalities  prescribed  b}- 
the  Act. 

An  assignment  for  tlie  benefit  of  creditors,  to  be  within 
the  exception  of  the  Bills  of  Sale  Acts,  must  be  for  the 
benefit  of  the  creditors  generally ;  but  if  it  will  include  any 
creditor  who  chooses  to  accede  to  the  arrangement  and  sign 
the  deed,  there  being  nothing  on  the  face  of  it  by  which  any 
ci-editor  i«  excluded,  it  will  be  sufficient ;  thus,  a  deed  in  tlu; 
form  of  a  deed  poll  whereby  the  creditors,  "whose  names  and 
sL'als  were  thereunto  subscribed  and  set,"  agreed  to  accept  a 
secured  composition  from  their  debtor,  who  assigned  bis 
l)roperty  to  the  surety,  was  held  within  the  exception  of  this 
s.'ction.''" 

And  so  was  a  deed  whereby  the  debtor  assigned  all  bis 
])ropcrty  to  a  surety  absolutely,  the  latter  joining  in  promis- 
sory notes  for  the  composition,  and  covenanting  with 
the  creditors  to  pay  them;'''  and  an  assignment  to  trustees 
for    "  the  parties   hereto    who  shall   execute    these   presents 

(<()   UoRcrs  V.  Challis,  27  Beav.  175  ;  29  L.  .1.  Ch.  240. 

(i)  Ashton  v.  Corripan.  13  Kcj.  76  ;  41  L.  J.  Ch.  96 ;  Hermann  v.  Hodges,  16  K(|. 
IH  ;  43  L.  J.  Ch.  192. 

(c)   Furnivall  v.  Hudson  [1893],  1  Ch.  335. 

{<!)  General  FurnishinK  Comnany  v.  Venn.  2  H.  A  C.  153  ;  32  L.  J.  Ex.  :i2(i; 
11  W.  R.  756;  8  L.  T.«2  ;  9  Jur.  N.  S.  S.-iO ;  Johnson  v.  Osenton  L.  R.  4  Ivx. 
108 ;  3H  L.  J.  Ex.  76  J  19  L.  T.  793. 

(f)   Ucovor  V.  Savage,  16  L.  T.  358. 
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within  oiif  ciilfiKUir  nioiitli  troin  tin-  diitc  ln-rcoL"  was  liild  (■> 
l>e  for  tlu>  beiu'Ht    of    nil    the    creditors  ; "'     118   also    was    uii 
iwsigntiUMit  for  the  In-nelit    of    all   such    creditors   as  sliotild 
elect  to  execute  the  same.'*' 

But  a  deed  exi)ressed  to  be  mode  for  certain  creditors  named  AnaiKiimontfl 
therein,  with  a  resulting  trust  for  the  grantor,  was  held  to  ,,f  creditord. 
require  registration;'''  and  a  similar  deed  has  been  lield  void 
under  the  Statute  1;?  Eliz.  cap.  o;''"  tlie  decision  depending, 
however,  on  the  special  circumstances  of  the  case;'"  so  an 
instrument  authorizing  a  creditor  to  take  possession  of  a 
debtor's  goods  and  sell  them,  paying  out  of  the  proceeds  the 
debts  due  to  himself  and  other  creditors,  was  decided  to  be  a 
l)illof  sale  requiring  registration.'-" 

Before  the  passing  of  the  Bills  of  Sale  Acts,  where  a 
debtor,  pending  suit  and  before  execution,  being  then  insol- 
vent, assigned  all  his  effects  to  trustees  for  the  benefit  of  his 
creditors,  and  possession  was  immediately  taken,  the  assign- 
ment was  held  valid  against  an  execution  creditor;'"'  for  if  a 
deed  is  executed  for  the  benefit  of  one  or  more  creditors,  and 
is  not  meant  as  a  cloak  for  retaining  a  benefit  to  the  grantf)r, 
it  is  not  void  within  the  Statute  of  Elizabeth,  although  it  may 
operate  to  the  prejudice  of  some  particular  creditoi-.  '" 

A  conveyance  or  assignment  by  deed  of  all  a  debtor's  pro- 
perty for  the  benefit  of  creditors  is  an  act  of  bankruptcy,'"' 
but  cannot  be  relied  on  to  ground  a  petition  by  parties 
acquiescing  in  the  arrangement. 

(5)  The  obiect  of  this  exception  is  to  exclude  from  the  Muirioge 

.     ,'        .  .  1       .    .         •  ^     er     ^     e  Belt  lemonu. 

operation  of  the  Acts  instruments  the  intention  and  enect  of 

wliich    is,    not    merely    assign    goods    from    one    person  to 

another,  but  to  create  a  trust  for  the  purpose  of  carrying 

out  a  provision  for  a  marriage.     The  exception  in  the   section 

will  therefore    include    a   memoraiuhmi   of    a<;reeuient    for    a 

(a)  Ashfonl  c.  Tuite,  7  Ir.  C.  L.  Kep,  01. 

(b)  Paine  c.  Matthews.  63  L.  T.  s:i. 

(e)  R.   r.  tVeesc,  2  C.  C.  R.  105 ;  iJ  L.  J.  M.  C.  51  ;  29  I,.  T.  slC     2J  W.   H.  CS. 
(./)  Si>oiicer  r.  Slater,  +.  Q.  B.  D.  1.1 ;  48  L.  J.  Q.  B.  204 ;  27  W,  R.  134 :  :«l  L.  T.I 

124. 

(f)  BoWlero  p.  London  4  Westminster  Di.scount  Co.,  ."1  Kx.  P.  47 ;  !W  W.  R. 
154  ;   42  L.  T.  56. 

(/)   ^j-;i.  Parsons,  re  Townsend,  .U  W.  R.  32». 

(ff)   Pickstock  r.  Lystcr.  3  M.  4  H.  371. 

(A)  Alton  r.  Harrison.  L.  R.  4Ch.  622;  3H  L.  J.  fli.  mill;  21  1,.  T.  2s2  ;  17  W.  H. 
10»t. 

(i)  Sit  Exit.  Mav,  re  Spackman.  24  Q.  B.  D.  72s  ;  3s  \V.  K.  407  ;  5li  I,.  .1.  g.  H. 
806  :  62  L.  T.  840." 

(./)   Et}:.  Strny,  3(1  h.  3.  Bank.  7  ;  L.  R.  2  Cli.  374  ;  Hi  I,.  T.  ■::,i^ :  l.l  W.  «.  HOO. 
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marriage  settlement,  although  informal,  and  not  under  seal ; 
thus,  where  an  agreement  provided  that  if  the  intended 
marriage  should  take  place  all  real  and  leasehold  property, 
and  all  personal  estate  and  effects,  of  or  to  which  the  settlor 
was  then  possessed  or  entitled,  should  be  assigned  to  a 
trustee  upon  the  trusts  thereby  declared ;  and  that  at  any 
time  after  solemnization  of  the  marriage  the  settlor  would, 
on  request,  execute  a  proper  settlement  for  carrying  the 
trusts  into  effect,  it  was  held  that  goods  agreed  to  be  settled 
were  protected  from  execution  creditors,  though  tlie 
agreement  was  unregistered,  and  no  settlement  was  ever 
executed.'"' 
s*ui '^^^ts  ^^^  post-nuptial  settlements  are  not  within  this  exception,"'' 

though  it  would  seem  that  the  effect  of  clause  2  of  sec.  3  of  the 
amendment  Act  will  in  most  cases  be  to  exclude  them  from  the 
operation  of  that  Act,  the  section  excepting  from  the  definition 
of  l)ills  of  sale  documents  given  otlierwise  than  by  way  of  se- 
curity for  the  payment  of  money.  Registration  and  attestation 
with  the  foi-malities  prescribed  by  the  principal  Act  is  still 
necessary, '*■'  and  if  the  object  of  the  settlement  is  to  secure  pay- 
ment of  money,  the  amendment  Act  it  seems  will  also  apply. 

A  duly  registered  bill  of  sale,  given  for  valuable  con- 
sideration, by  which  a  husV)and  assigned  to  his  wife  for  her 
separate  use  furniture  which  remained  in  the  joint  possession 
of  the  husband  and  wife  at  the  time  of  the  former's 
liquidation  was  upheld  against  his  creditors  ;  f""  and  furniture 
purchased  by  a  married  woiuan,  out  of  the  savings  of  her 
.s(,'parate  estate,  in  renewal  or  substitution  for  that  included 
iu  a  marriage  settlement,  was  protected  against  an  execution 
creditor  of  her  husband; '•■'  and  so  where  furniture  contracted 
to  Ije  purchased  was  settled  upon  the  intended  wife  of  tlie 
settlor,  with  power  to  trustees  to  renew  or  substitute  othci- 
furniture,  but  the  j)urchase  Avas  never  completed,  the  settlor 
liuying  other  furniture,  a  memorandum  of  its  substitution 
being  indorsed  on  the  deed,  the  Court  of  Appeal  held  the  case 
witliin  the  exception. '■'■' 

(u)  Wenman  c.  Lyon  [1H91J,  2  Q.  B.  193  ;  39  W.  R.  519;  (J5  L.  T.  136  ;  CO  L.  .1. 
Q.  B.  663. 

(A)  Fowler  r.  Foster,  28  L.  J.  Q.  B.  210;  5  Jur.  N.  S.  99  ;  A^shton  c.  Bluckshinv, 
39  L.  .1.  Ch.  20.5  ;  9  Eq.  510  ;  18  W.  R.  :m  ;  22  L.  T.  197. 

(c;  Casson  c  Churchley,  53  L.  J.  Q.  B.  335  ;  50  L.  T.  568. 

(//)  Exp.  Co.x,  re  Reeil,  1  Ch.  D.  302  ;  2-1  W.  R.  302  ;  33  L.  T.  757. 

(f)  Duncan  o.  Cashin,  L.  R.  10  U.  P.  r>oi;  U  L.  .J.  C.  1'.  22.j ;  23  W.  R.  561  : 
32  L.  T.  497. 

(  f)  Courcier  v.  Banlili,  27  S.  J,  276, 
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Mill     wlicrc   a     tnuItT    execute*!    a    settlement     upon     his 

iniirriiige  liy  wliieli   lie    s«'ttle(l   oertain   speeific  cliattels   upon 

trust  for  the  Iwiiefit  of  his  wife  and  tlio  issue  of  the  marriage, 

covenanting  that  all  future  real  or  personal  estate    which  he 

should  at    any  time  during  the  coverture  be  jiossessed   of  or 

entitled  to  sliould  !)»■  assigned  to  the  trustees  u]ion  the  trusts 

therein'  declared,   it  wius  held  tliat   property  ohtained   l)y  the 

trader  while  solvent,  but  subse(|ue!it  to  the  maiTiage,   could 

not  l)e  witlulrawji  from  the  claims  of  creditors,  and  passed  ti> 

the  trustee  under  his    licpiidation.'"' 

A  settlement  on  an  intcTided  wife,  before  and  in  considera-  MarriaKo 

ncttlc'inciit". 
tion  of  marriage,  is  not  a  bill  of  sale,  and  will   l)e  supported 

against  the  husband's  creditors,  although,  to  the  knowledge 
of  the  wife,  he  was  in  embarrassed  circumstances  at  the  time 
of  making  it;  '*'  unless,  perhajjs, the  settlement  is  on  the  fa<'e 
of  it  so  extravagant,  and  so  gi-ossly  out  of  jjroportion  to  the 
station  of  the  parties,  that  it  ought  to  awaken  iiupiiry.''''  But 
if  the  wife  takes  the  settlement  with  notice  of  an  availaljle 
act  of  bankruptcy  committed  by  the  husband,  she  cannot  hold 
the  property  against  his  trustee.'"'  When  the  marriage 
itself  is  a  contrivance  between  the  husband  and  wife  to  defraud 
creditors,  the  settlement  will  be  invalid  against  them;''* 
and  the  result  will  be  the  same  where  there  is  no  intention 
l)y  either  husband  or  wife  to  make  or  accept  a  real  settlement, 
but  only  by  means  of  a  marriage  and  a  sham  settlement  to 
<lefraud  the  husband's  creditors.'" 

Although  a  marriage  settlement  may  not  be  witliin  the 
section,  regard  should  be  had  to  .sec.1-7  of  the  Bankruptcy  Act, 
1883.  liy  which  (1)  any  settlement,  which  includes  any  con- 
veyance or  ti-ansfer  of  ])roperty,  not  being  a  settlement  made 
before  and  in  considerati(ni  of  marriage,  or  nnide  in  favour 
of  a  ])urchaser '"'  or  incumbrancer  in  good  faith  and  ff)r 
valuable  consideration,  or   a  settlement  made  <ui  or  for  the 

(<i)  Kxi>.  Bolhiiul,  rr  niiit,  43  h.  J.  Hioik.  10;  17  K(|.  l\r>  ;  Jit  L.  T.  5i;j  ;  'Si 
W.  R.  152. 

(i)  Ciinipioii  c.  Cotton,  17  \'e».  '.iCA  ;  Fr.iscr  c.  Thrjiupson,  1  Giff.  05. 

(r)  Exp.  McBuniie,  1  De  G.  M.  A  G.  -Ml. 

(./)  Frwticr  r.  Thompson,  4  Do  (J.  4  J.  O.W. 

(r)  Exp.  PeriniiKjton  5  Mor.  2*W  ;  ('oli)inl)ino  r.  rcnhftU,  1  Sni.  Jt  liifT.  229. 
Bnliuer  c.  Hunter,  «  K(|.  Mi ;  JO  L.  T.  U42  ;  38  L.  J.  Ch.  543. 

(J")  Paniell  c.  Stoiulmuti,   1  Cab.  A  E.  153. 

(.</)  I'urclia-Hor  in  thin  wction  iiicluiIcH  a  i>crtHin  who  (fives  valuablo  coii- 
siileniliim  for  the  Hfttlcnicnt,  not  liointr  liinitca  to  one  who  Ixivh  liv  i-nntract  of 
purcliartc  anil  wile  (Hiince  c  Ilanlinjf,  W  y.  H.  I).  732;  57  L.  J.\).  H.  4<>3;  SB 
L.  T.  tUiO;  30  W.  H.  02U)  ;  but  will  not  include  a  pcrxon  who  ^fivOM  n.i  vnluublR 
^H>nHiilenition,thouiJrhhcniay  l)ca  purchaMT  inthclvirnl  son  so  of  the  wonl  (--r/'. 
HiUinan,  re  Pumfre.v,  10  Ch.  D.  022 ;  U)  L.  T.  17«). 

C    2 
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wife  or  children  of  the  settlor  of  property  which  has  accrued 
to  the  settlor  after  marriage  in  right  of  his  wife,  shall 
if  the  settlor  becomes  bankrupt  within  two  years  after  the 
(late  of  the  settlement,  be  void  against  the  trustee  in  the 
bankruptcj',  and  shall,  if  the  settlor  Ijecomes  bankrupt  at  any 
subsequent  time  within  ten  years  after  the  date  of  the  settle- 
ment be  void  against  the  trustee  in  the  bankruptcy,  unless  the 
parties  claiming  under  the  settlement  can  prove  that  the 
settlor  was  at  the  time  of  making  the  settlement  able  to  pay 
all  his  debts  without  the  aid  of  the  property  comprised  in  the 
settlement,  and  that  the  interest  of  the  settlor  in  such  pro- 
perty had  passed  to  the  trustee  of  such  settlement  on  the 
execution  thereof;  (2)  any  covenant  or  contract  made  in 
consideration  of  marriage,  for  the  future  settlement  on,  or  for 
the  settlor's  wife  or  children,  of  any  money  or  property  wherein 
he  had  not,  at  the  date  of  his  marriage,  any  estate  or  interest, 
whether  vested  or  contingent,  in  possession  or  remainder,  and 
not  l)eing  monej^  or  property  of  or  in  right  of  his  wife,  shall, 
on  his  becoming  bankrupt  before  the  property  or  money  has 
been  actually  transferred  or  paid  pursuant  to  the  contract 
or  covenant,  be  void  against  the  trustee  in  his  bankruptcy.  '"> 
The  expression  "  void  "  in  this  section  must  be  construed  as 
voidable,  and  a  purchaser,  in  good  faith  and  for  value,  before 
avoidance,  whether  Ijuying  with  or  without  notice  of  the 
voluntary  settlement,  has  a  good  title  against  the  settlor's 
trustee  in  bankruptcy.'*'  But  a  purchaser  will  not  be  compelled 
to  complete  a  purchase  from  trustees  of  a  settlement  subject 
to  avoidance  under  section  47,  Bankruptcy  Act,  1883,  even 
though  the  settlor  offers  to  concur.  ''"' 

Shipping         (6)  The  expression  "  ship  or  vessel '"  in  the  section  does 
trill  isfcrs, 

'  not  mean  what  is  technically  so  called,  l)ut  includes  whatever 

in  popular  language  is  a  ship  or  vessel ;   and  it  seems  that 

anything  ordinarily  called  a  vessel,  beyond  a  mere  boat,  is 

within  the  exception  ;   thus  it  was  held  that  a  dumb  barge 

propelled  Ijy  oars,  carrying  goods  Ijut  not    passengers,  was 

protected.'''* 

(o)  The  operation  of  the  corresponding  sec.  91,  BankruptcyAct,  1869,  was 
confined  to  traders ;  and  sec.  47  of  the  Act  of  1883  does  not  apply  to  settlements 
executed  by  non-traders  before  the  commencement  of  the  Act  {exp.  Todd,  re 
Ashcroft.  19  Q.  B.  D.  186  ;  56  L.  J.  Q.  B.  i;«;  ."57  L.  T.  835  ;  35  W.  R.  676). 

(4)  Exp.  Norton,  re  Brail  [18!t3],  2  Q.  B.  381  ;  62  L.  J.  Q.  B.  457;  69  L.  T.  323; 
41  W.  B.  623  ;  10  Mor.  166  ;  exp.  Brown,  i-e  Vansittart  [1893],  2  Q.  B.  377  ;  62 L.  J. 
Q.  B.  279  ;  68  L.  T.  233  ;  41  W.  R.  286. 

(c)  Be  Brings  &  Spicer  [  1891]  2  Ch.  127;  39  W.  R.  377;  64  L.T.  187;  60  L.  J.  Ch.  614. 

(rf)  Gapp  V.  Bond,  19  Q.  B.  D.  200 ;  35  W.  R.  683  ;  56  L.  J.  Q.  B.  438  ;  57  L.  T. 
437. 
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'riic  exception  lias  Ween  lield  to  iip|)ly.  although  tlit>  Nhip 
"is  iiiifinislied  ;  niul  wln'ii  a  shipbuilder,  at  a  creditor's  nipn'st, 
loilgcd  with  him  as  security  for  a  d<'l)t  the  Vjuilder's  cer- 
titicHte,  which,  describing  the  ship  and  her  engines,  stated 
that  she  had  l»e«'n  l)uilt  for  the  creditor,  but  in  fact  she  was 
not  completed,  nor  were  her  engines  in  position,  it  was  held 
that  the  creditor  had  obtained  an  equitable  mortgage  of  tiie 
debtor's  interest  in  the  ship,  which  did  not  recpiire  registra- 
tion.'"' 

By  the  Merchant  Shij)ping  Act  transfers  or  mort- 
gages of  ships,  or  any  share  therein,  are  required  to  be  by 
bill  of  sale  in  a  prescribed  form,  and  take  priority  according 
to  date  of  registrati(m,  but  although  the  transfer  or  assign- 
ment is  not  in  the  form  given  by  that  Act,  and  is  not  registered, 
it  will  not  be  within  the  Hills  of  Sale  Acts.'*'  Under  the 
W((rd  "ship"  in  the  mortgage  of  a  shij)  with  its  appurten- 
ances, in  the  statutory  form  under  the  Merchant  Shipping 
Act,  all  articles  and  materials,  whether  stored  or  in  use, 
necessary  for  the  iu5complishment  of  the  ship's  voyage,  and 
on  board  at  the  date  of  the  mortgage,  will  ])ass  ;  and  all 
articles  and  materials  of  the  like  kind  snl)stituted  subse- 
quently to  the  mortgage  will  also  pass  ;  such  articles  and 
materials  will  therefore  be  protected  by  the  mortgage  without 
registration  under  the  Bills  of  Sale  Acts.'*"'  And  by  sec. 
36.  Merchant  Shipping  Act,  1894,  a  registered  mortgage  of  a 
ship  or  share  shall  not  be  aflfected  by  any  act  of  bankruptcy 
committed  by  the  mortgagor  after  the  date  of  the  record  of 
the  mortgjige.notwitlistandijig  that  the  mortgagoj-at  the  time 
of  commencement  of  his  ljankru])tcy  had  the  ship  or  share  in 
his  possession,  order,  or  disposition,  or  was  reputed  owner 
thereof,  and  the  mortgage  shall  be  preferred  to  any  riglit. 
(;laim.  or  interest  therein  of  the  other  creditors  of  the  baiik- 
nipt  or  any  trustee  or  assignee  on  their  behalf. 

(7)  The  application  of  this  exception  must  necessarily  vary  Tnui>f.:!r8miho 

lip  ..  ,  .       1  ,  .  1         ordiiiHry  c<>i»><e 

with   the   tacts   or   each    particular  case,  but   it  seems   that  <rf  bn-iuciw.  _f  i 

a     pledge     of    stock     in     tra<h',  bought    but    not    paid    for, 

cannot  be  considered   a    transfer   in    the   onliiiary   course    of 

business;'""     nor     do     these      words      ])oint      to     borrowing 

(u)  Exp.  Winter  re  Softlov,  4i  h.  J.  Bank.  107;  20  Eci.  74« ;  33  L.  T.  6J  ;  2i 
W.   R.  08. 

(i)  Union  Bnnk  of  London  r.  Lcnanton,  3  C.  P.  D.  243;  47  h.  J.  C".  I'.  ■lOB;  38 
L.  T.  699. 

(r)  tViliman  r.  Chamberlain,  30  W.  R.  12. 

(./)  Kxp.  Clow?  re  Hall,  14  Q.  B.  D.  3s«  ;  R.  r.  Thotnae.  11  Cox.  C.  C.,  .VJ6 ;  22 
L.T.   138. 
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money  on  mortgage  or  .special  agreement,  though  such  a 
thing  may  be  frequent  among  certain  classes  of  persons.'"' 
A.s  has  been  seen,  the  Acts  do  not  apply  to  letters  of 
hypothecation  accompanying  a  deposit  of  goods,  nor  to 
paAvn-tickets'";  thus  a  letter  of  hypothecation  given  by  a 
factor  and  warehouseman  to  his  bankers,  agreeing  to  hold 
certain  wools  for  them  as  security  for  advances  with  interest, 
and  to  sell  them  and  pay  over  the  proceeds  when  received,  or 
if  required  to  deliver  the  wools  to  enable  the  bankers  to 
realize  them  for  payment  of  the  advance,  was  held  to  confer  a 
good  equitable  charge,  and  not  to  require  registration;  •''  and  so 
was  an  agreement  entered  into  on  supplyiucf  goods  for 
shipment,  giving  the  vendor  a  lien  for  the  price  on  bills 
of  lading  and  each  shipment;""  and  a  deed  whereby 
goods  then  in  the  hands  of  bleachers  were  by  them  and  the 
owners  transferred  to  a  bank  to  secure  current  account, 
containing  a  covenant  to  hold  those  and  any  other  goods  from 
time  to  time  substituted,  for  the  creditor,  who  was  author- 
ized to  enter  on  the  premises  and  seize  and  sell  the  goods,  was 
held  to  confer  a  valid  charge,  and  to  bind  substituted  goods 
without  registration.''"' 
Transfers  m  the  ^^^  another  case  the  Secretary  of  a  Company  applied 
of  ijusiness.  to  a  pawnbroker  for  a  loan  on  the  security  of  a  warrant 
indorsed  by  the  Company  for  goods,  lying  at  a  wharf, 
and  the  pawnbroker  made  the  loan  on  the  condition  that  he 
was  to  be  at  liberty  to  lodge  the  warrant  with  the  wharfinger 
and  obtain  in  exchange  a  new  warrant,  making  the  goods 
deliverable  to  his  manager.  The  secretary  of  the  Company 
then  signed  a  memorandum  stating  that  he  had  deposited  the 
warrant  for  the  goods  with  the  pavvnljroker  as  security  for 
the  loan  and  further  advances,  empowering  the  pawnbroker  to 
sell  the  securities  if  the  loan  was  not  paid,  whereupon  the 
pawnbroker  lodged  the  warrant  with  the  wharfinger,  obtaining 
a  new  warrant,  making  the  goods  deliveraljle  to  his  manager. 
The  transaction  was  held  not  to  be  within  the  Acts.'/'  So  the 
exception  in  the  section  applies  to  a  delivery  order  authorizing 

(o)  Tennant  v.  Howatson,  13  App.  Cases,  489  ;  58  L.T.  616  ;  57  L.  J.  P.  C.  HO. 

(6)  Exp.  Close,  re  Hall,  U  Q.  B.  D.  386. 

(c)  £jv'.  Xorth-Westeni  Bank,  rp  Slee,  L.  R.  1.5  Eq.  69  ;  12  L.  .1.  Bank  6;  21 
W.  R.  69;  27  L.  T.  t61. 

(rf)  £j/-.  Watson,  J-e  Love,  5  Ch.  D.  35 ;  16  L.J.  Bank  97;  36  L.  T.  75;  25 
W.R.  ««. 

(c)  Merchant  Banking  Co.  r.  Spotten,  Ir.  L.  R.  11  Eq.  586, 

(/)  Ee  Cunningham,  28  Ch.  D.  682 ;  54  L.  J,  Ch.  448  ;  33  W.  R.  387  ;  52  L.  T. 
211. 
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u  warfhousiMMun   lo  liaiui   guixi^   to    per.sonh    who   have   lent 
"rnoiu'V  on  a  verbal  charge  upon  them.'*' 

But  where  traders  in  consideration  of  goodu  Ijcing  supplied  liT*',',''!',^  '". 

on  credit  siifned  a  written  document  iindertakini'and  agnM'ini;  t-oun-o  of 

,        .  I>u*iii''"». 

to  holil  their  stock  at  the  vender's  disposal,  and  from  time  to 

time,  when  retpiired  to  do  so,  to  execute  to  thom  a  valid  and 

effectual  transfer  and  assurance  to  provide  for  payment  of  all 

moneys  then  due,  but  no  bill  of  sale  was  ever  called  for,  nor 

was    possession   obtained,  the  document    was  held  void,  not 

huvini^   l)een    registered.  ''     So  an   agreement    was  held  not 

t(»  be  a  transfer  in  the  oidinary  course  of  business,  whereby 

the  owner  of  a  sugar  plantation,   in  consideration  of  a   loan, 

Ixirrowed  from  a  merchant   for  the  expenses  of  getting  the 

crop  and  making  the  sugar,  agreed  to  deliver  the  croj)  of 

sugar,  when  made,  to  the  merchant  to  sell  on  commission  and 

retain  his  debt  out  of  the  proceeds.'''      And  an  hypothecation 

note,  given  on  obtainin;^  an  advance,  whereby  the  grantors 

undertook  to  hold  goods  in  trust  for  the  lenders,  and  to  hand 

over  the  proceeds  when  received,  to  the  e.xtent  of  the  advance, 

was  held  a  bill  of  .sale.'**' 

The  expression  "  personal  chattels  "   shall  mean  whiu  iu. 
^oods,  furniture,  and  other  articles  capable  of  com- /hmteu. 
"plete  transfer~^y  delivery, <^^  and    (when    separately  '•*  •'"i-""'*- 
a8si<;ned"or    charged)    fixtures    and  p-owing  crops, 
hut  shall  not  include  chattel  interests  in  real  estate, 
iiur  fixtures  (except  trade  machinery  as  hereiuaftej' 
defined),  when  tis^gned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building  to   whicli 
they  are  attixed,  nor  growing   crops   when  assigufij 
together  with  any  interest  in  the  land  on  which  they 
grow,'2)    nor  shares  or  interests  in  the  stock,  funds,  or  (2)  ihuo  «». 
securities  of  any  government,  or  in  the  capital. or 
property  of  incorporated  or  joint  stock  companies, 
nor  chosesin  action,*^'  nor  any  stock  or  produce  upon  (3)  pmn  nt. 
any  farm  or  lands  which  by  virtue  of  any   covenant 
or  agreement  ov  of  the  custom  of  the  country  ought 

(>i)  GriiCK  <'■  Natioiml  Guardian  Aj«8urance  Co.  [1S81],  3  I'li.  2<iO. 

(h)  Exp.  Connintr,  r«  Steele,  16  Eq.  414. 

(•■)  Tennant  r.  Howni.sou,  13  App.  ('HtieH,  4*t. 

(<*)  R.  r.  Townshend,  15  Oox  C.C  4a«. 
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not  to  be  removed  from  any  farm  where  the  same 
are  at  the  time   of  making   or  giving   of  such  bill 
(4)  Page  71.      of  Sale  :  <*) 

(1)  Under  the  repealed  Acts  these  words  qualified  the  whole 
section,  which  included  only  goods  which  could  have  been 
delivered  and  removed  at  the  time  of  sale,  and  were,  neverthe- 
less, left  in  the  apparent  possession  of  the  original  owner.'"' 
Pictures,'"  and  implements  of  trade,''''  have  been  held  to  be 
personal  chattels,  within  the  reputed  ownership  clause  of  the 
Bankruptcy  Acts,  but  heirlooms  would  seem  not  to  be  in- 
cluded in  the  definition  of  personal  chattels  within  that 
clause.''" 

Growing  crops.  '^^  A  considerable  alteration  in  the  law  was  effected  by  this 
clause.  Growing  crops  were  not  within  the  Bills  of  Sale 
Act,  1854,''''  and  where  a  mortgagor  presented  a  petition  for 
liquidation,  and  his  trustee  went  into  possession  of  the 
mortgaged  lands,  and  commenced  cutting  the  growing  crops, 
the  mortgagee  putting  a  man  in  possession,  and  requiring 
the  trustee  to  give  up  possession,  which  he  refused  to  do, 
an  injunction  was  granted  restraining  the  trustee  from 
cutting  crops,  and  from  removing  those  cut  after  the  mort- 
gagee's demand  of  possession.'-'"'  So  second  mortgagees,  who 
had  taken  possession,  were  held  entitled  to  gi-owing  crops  as 
against  the  mortgagor's  trustee  in  bankruptcy.'"' 

Although  growing  crops  are  not  within  the  Acts,  unless 
separately  assigned,  as  soon  as  they  are  severed  they  become 
personal  chattels,  and  are  not  protected  by  an  unregistered 
assignment."'' 

A  bill  of  sale  of  future  growing  crops  has  been  held  to 
pass  the  property  in  them  on  their  coming  into  existence;'*' 
and  by  sec.  6  of  the  amendment  Act,  a  bill  of  sale  will 
be  effectual  in  respect  of  growing  crops  separately  assigned 

(a)  Brantom   i>.  GrifEthe,  2  C.  P.  D.  212;  25  W.  R.   313;  46  L.  J.  C.  P.  408;  36 
L.  T.  4;  Exp.  Payne,  re  Cross.  11  Ch.  D.  539;  27  W.  R.  808;  40  L.  T.  563. 
(«)  Exp.  Castle,  3  M.  D.  &  D.  117. 

(c)  Clark  o.  Crownshaw,  3  B.  &  Ad.  804. 

(d)  Shaftesbury  r.  Russell,  1  B.  &  C.  666;  3  D.  &  R.  84. 
(<)  Brantom  v.  Griffiths,  2  C.  P.  D.  212. 

(/)  Bagnall  v.  Villar,  12  Ch.  D.  812  ;  28  W.  R.  242 ;  48  L.  J.  Ch.  696. 
(g)  Re  Gordon,  61  L.  T.  299 ;  6  Mor.  150. 

(*)  Exp.  National  Mercantile  Bank,  re  Phillips,  29  W.  R.  227  ;  16  Ch.  D.  104 ; 
44  L.  T.  265  ;  50  L.  J.  Ch.  231. 

(t)  Clements  c,   Matthews,  11  Q.  B.  D.  808;  52  L.  J.  Q.  B.   772. 
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or  ohnrpfcd.  whero  siicli  crops  wcro  artimlly  growinR  at 
the  time  wlieu  tlu-  hill  of  sali-  wiis  cxecnted,  or  of  Hxtiirfs 
sepanitcly  assijriied  or  charged,  and  any  plant  or  tnwlr 
machinery  on  premises  in  snhstitnti(tn  for  any  of  the  like 
fixtures,  plant,  or  trtuU'  machinery  specifically  descrihed  in 
the  schedule  to  the  hill  of  sale,  notwithstanding  the  crops, 
fixtures,  plant,  or  machinery  assigned  are  not  so  specifically 
described,  or  that  the  grantoi'  was  not  the  true  owner  at  the 
time  of  the  execution  of  the  hill  of  sale. 

Although  the  section  declares  fixtures  to  be  jiersoiuil 
chattels,  they  are  made  so  only  for  the  purposes  of  the  Act, 
and  not  for  all  other  purposes.'"'  It  becomes  material 
tf)  consider  what  are  fixtures  within  the  section,  for  an 
assiirnment  of  personal  chattels,  although  coupled  with 
an  inti'rest  in  realty,  will  still  require  registration.  Trade 
miwhinery  is  declared  personal  chattels  by  sec.  .^  of  the 
princij)al  Act,  excejjt  as  to  the  machinery  and  articles 
thereby  excluded  from  tlie  definition  of  trade  machinery, 
wliich  are  not  to  be  deemed  personal  chattels  within  the 
meaning  of  the  Acts  ;  and,  where  the  security  can  be  .severed, 
a  bill  of  sale,  void  under  the  Acts,  has  been  held  effectual  as  a 
security  over  such  excluded  articles,'*' 

In  its  primary  sense  the  word  fixtures  denotes  anything  FUturcH. 
fastened  to  or  connected  with  the  freehold.  Articles  no 
further  attached  to  the  land  than  by  their  own  weight  are 
generally  to  be  considered  as  mere  chattels,  unless  the  circum- 
stances are  such  as  to  show  that  they  were  intended  to  be 
part  of  the  land,  the  onus  of  jiroving  which  rests  on  those 
who  assert  that  they  have  lost  their  chanicter  of  chattels ; 
thus  a  granary  resting  ufion  straddles  built  into  the  ground, 
but  not  attached  to  it,  except  by  its  own  weight,  is  not  a 
fixture. '■■'  On  the  other  hand,  articles  affixed  to  the  freehold 
even  slightly,  whether  by  nails,  screws,  solder,  or  other  penna- 
nent  means,  or  by  being  fixed  in  the  soil,  are  fixtures  ;  thus 
doors,  windows,  rings,  keys,  are  fixtures,'*"  and  so  are 
chimneypieces,  stoves,  or  coppers, '''  unless  it  clejirly  appears 
that  the  articles  have  all  along  been  treated  as  chattels,  which 

((j)  Mcux  r.  Jacobs,  L.  U.  7  II.  L.  Ui\  :  U  L.  .1.  Ch.  *H\  ;  il  W.  R.  62fl  :  :<2  L.  T. 
171. 

(6)  Esu.  Bvnie  re  Bunlett,  20  Q.  B.  D.  .UO  :  f.«  L.  T.  7(W  ;  M  W.  K.  344  :  67 
L.  J.  Q.  B.  263  ;  o  Mor.  .«. 

(r)  WiltBhear  r.  Cottrell,  1  K.  A  B.  fi7J;  17  .Inr.  7.".«;  22  L.J.  Q.  ».  177. 

id)  LifortlV  Caw,  11  fo.  50. 

(')  nnrt>y  r.  Harris,  1  Q.  B.  985;  1  G.  A  D.  2.34  :  .'  .lur.  OSrt. 
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must  be  proved  Ijy  the  per.son  contending  that  they  have 
never  become  fixtures.'"' 

A  bill  of  sale  of  fixtures  required  registration  by  the 
express  words  of  the  repealed  statute,  and  much  un- 
certainty arose  as  to  whether  a  mortgage  of  land,  by 
which  fixtures  passed,  was  within  the  provisions  of  the 
Act.  By  sec.  7  of  the  principal  Act,  which  applies  to  all 
deeds  or  instruments  including  fixtures  or  growing  crops 
executed  before  or  after  the  commencement  of  that  Act,  no 
fixtures  or  growing  crops  shall  be  deemed  to  be  separately 
assigned  or  charged,  by  reason  only  that  they  are  assigned  by 
separate  words,  or  that  power  is  given  to  sever  them  from  the 
land  or  building  to  which  they  are  affixed,  or  from  the  land  on 
which  they  grow,  without  otherwise  taking  possession  of  or 
dealing  with  such  laud  or  building,  or  laud,  if  by  the  same 
instrument  any  freehold  or  leasehold  interest  in  the  land  or 
building  to  which  such  fixtures  are  affixed,  or  in  the  land  on 
which  such  crops  grow,  is  also  conveyed  or  assigned  to  the 
same  persons  or  person. 

Choscsin  (3)  Book-debts  are  not  chattels  within  the  Acts,  but  debts 

i'Ol'lOll.  .  .  (1-1 

due  or  growing  due  to  a  grantor  m  the  course  of  his  trade  or 
business,  and  included  in  a  bill  of  sale,  may  remain  in  his 
reputed  ownership,  unless  notice  is  given  of  their  assign- 
ment. Book-debts  are  such  debts  accruing  in  the  ordinary 
course  of  a  man's  trade  as  are  usually  entered  by  a  trader  in 
his  trade  books.'"  If  book-debts  are  assigned,  a  separate 
instrument  of  transfer  is  recommended;  and  it  would  seem 
that  book-debts  cannot  be  included  in  a  bill  of  sale  subject  to 
the  amendment  Act,  as  the  only  things  which  may  be 
inserted  in  the  schedule  to  such  a  bill  of  sale  are  chattels 
personal.*''  Subject  to  this,  an  assignment  of  all  book-debts 
due  and  owing,  or  which  during  the  continuance  of  the 
security  might  become  due  and  owing  to  the  mortgagor, 
operated  to  pass  the  beneficial  interest  in  a  debt  which  came 
into  existence  after  the  assignment.*'" 

A  share  in  a  partnership  is   a  chose  in  action,  and  is  not 
within  the  expression  "  personal  chattels,"  although  including 

(a)  Mather  v.  Fraser,  2  K.  &  J.  5m ;  25  L.  .1.  Ch.  361  ;  4  W.  R.  387  ;  2  Jiir.  N.  S. 
900. 

(4)  Official  Receiver  c.  Tailby,  18  Q.  B.  D.  25  ;  35  W.  R.  91  ;  55  L.  T.  626; 
66  L.  .T.  Q.  B.  30. 

(c)  Cochrane  v.  Entwistle,  25  Q.  B.  D.  116  ;  59  L.  J.  Q.  B.  418  ;    62  L.  T.  852 
38  W.  R.  587. 

(d)  Tailby  v.  The  Officiiil  Receiver,  13  App.  Cases  523 ;  37  W.  R.  513 ;  60  L.  T. 
162  ;  58  L.  ./.  Q.  B.  75. 
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plant  and  stuck-iii-trudo  ;  "    ami  so  i.s  iiii  usMi^jiiinciit.  to  Hi'cure 
tt  ticbt,  of  ull  rights  under  a  hiring  agreement ,  \>\  which  tlie 
iiHsignor    had  let   goods   im    hire   to    a     third    person,    with 
authority  to  tlie  assignee  on   default    to  exercise   all   powers 
conferred  by  I  he  agreement,  but  not  purporting  to  assign  the 
goods  themselves  ;'*'  and  even  though  by  the  same  instrument 
the  goods  themselves  are  assigued.'"      It  has,  however,  been 
decided  that  an  assignment  of,  or  charge  on,  a  debt  secured      f 
by  a  mortgage  of  chattels,  must  be  accompanied  by  the  same 
formalities    as   are  essential   to    make    the    original    security       ' 
effective.  " 

A  testator  by  his  will  biMjueathed  to  his  wife  the  right  of  Chowes  in 
possession  of  all  his  pictures  during  her  life,  and  subject  to 
this  bequest  gave  them  to  his  son  for  his  own  absolute  use 
and  benefit.  Tlie  testator's  wife  retained  the  j)ictures,  and 
the  son  executed  a  mortgage  assigning  all  his  share  and 
interest  under  his  father's  will,  and  of  and  in  the  sums  of 
money  hereditaments  and  premises  thereby  devised  and 
bequeathed  expectant  on  the  decease  of  his  mother.  The  son 
during  his  mother's  lifetime  became  bankrupt,  and  it  was 
held  as  against  the  trustee,  who  claimed  the  expectancy  in  the 
pictures,  that  the  mortgage  was  of  a  chose  in  action,  and  not 
within  the  Acts.'" 

Assignments  of  choses  in  action,  with  their  v.-ilidity  against 
assignees  and  others  will  be  found  discussed  in  the  notes  to 
•  Ryall  r.  Rowlcs,"  1  Ves.  348 ;  2  W.  &  T.  L.  Cases. 

(4)  No  j)urchaser  or  mortgagee  of  a  tenant's  cro])  can  carry 
it  off  a  farm  contrary  to  the  terms  of  the  lease  ;  and  it  is 
provided  ijy  statute  that  no  assignee  of  any  Imnkrupt,  or 
under  any  Ijill  of  sale,  nor  any  purchaser  of  the  goods,  chattels, 
stock,  or  cn)p  of  any  person  engaged  or  employed  in  hus- 
bandry on  any  lands  let  to  farm,  shall  take,  use.  or  dispose 
of  any  produce  of  such  lands,  or  any  manure  or  dressings 
intended  for  such  lands  and  lieing  thereon,  in  any  other 
manner  or  for  any  other  purpose  than  such  l)ankiiipt  or  other 
|>erson  so  employed  in  husbandry  ought  to  liave  taken,  used, 
or  disposed  of  the  same  if  there  had  l)oen  no  bankruptcy, 
assignment,  or  sale.*^' 

(<i)  Esj).  Kletoher,  rr  BaiubridKe,  i7  L.  J.  Bunk,  7i> ;  S  Cli.  I).  liH  ;  M  W.  K. 
•»;i9  ;  :<H  L.  T.  >iV. 

(6|   Exi>.  Rrtwlinfru,  re  Duvix.  22  Q.  U.  D.  193. 

(c)  Kxf,.  Mason,  rf  IwiacHon,  OS  L.  T.  .1.  15S. 

(<<)  JHn-id  r.  Jiirvis,  H3  L.  J.  CL.  10. 

(»)  Exf,.  Sui>fleton,  rt  Tritton, «  Mor.  i'x)  ;  «\  L.  T.  3<)1. 

(/)  5«  Geo.  III.  c.  60.  ».  U  ;  »-r  LvWk  c.  Hart,  •.'9  CU.D.  8;  .il  L.J.  fh.  ftW  ;  53 
I..  T.  031. 
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What  is 

apparent 

possession. 


Apparent 
possession. 


Personal  cliattels  shall  be  deemed  to  be  in  the 
"apparent  possession"  of  the  person  making  or 
giving-  a  bill  of  sale,  so  long  as  they  remain  or  are  in 
or  upon  any  house,  mill,  warehouse,  building,  works, 
yard,  land,  or  other  premises  occupied  by  him,  or  are 
used  and  enjoyed  by  him  in  any  place  whats(5ever, ' 
notwithstanding  that  formal  possession  thereof  may 
have  been  taken  by  or  given  to  any  other  person. 

This  definition,  although  not  expressly  repealed  by  the 
amendment  Act,  will  cease  to  have  any  practical  value  as 
affecting  bills  of  sale  executed  on  or  after  the  1st  of  November, 
1882,  and  given  by  way  of  security  for  the  payment  of  money, 
for  the  validity  of  such  a  bill  of  sale  does  not  now  depend  on 
the  question  whether  the  chattels  it  comprises  were  or  were 
not  in  the  grantor's  apparent  possession.'"'  As,  however,  the 
doctrine  of  apparent  jjossession  appears  still  to  apply  to 
bills  of  sale  given  otherwise  than  as  security,  and  questions 
may  arise  under  the  repealed  sec.  8  of  the  principal  Act, 
the  cases  on  the  subject  are  here  noted.  By  that  section,  a 
bill  of  sale  not  registered  within  the  time  and  in  the  manner 
prescribed  is  to  be  deemed  fraudulent  and  void  against 
trustees  nnd  execution  creditors  of  the  person  whose  chattels 
are  comprised  in  such  bill  of  sale,  so  far  as  regards  chattels 
which  at  or  after  the  time  of  such  person's  bankruptcy  or 
liquidation,  or  of  execution  levied,  and  after  seven  days  from 
the  time  of  giving  the  bill  of  sale,  are  in  such  person's  pos- 
session or  apparent  possession. 

It  should  1)6  noted  that  two  classes  of  apparent  possession 
are  mentioned  in  the  sub-section  : — firstly,  where  the  chattels 
subject  to  the  bill  of  sale  are  upon  premises  occupied  by  the 
grantor,  and  secondly,  where  they  are  used  and  enjoyed  by 
him  in  any  place  whatsoever.  In  the  first  class  there  must  be 
an  actual  occupation,  the  words  "occupied  by  him"  meaning 
that  the  grantor  should  occupy  in  the  ordinary  sense  of  the 
term,  and  not  including  cases  where  he  has  merely  an  interest 
in  a  lease ;  and  when  the  grantor  of  an  unregistered  bill  of 
sale  was  tenant  of  rooms  where  the  goods  comprised  in  it  were 
placed,  but  resided  elsewhere ;  and  having  made  default  in 
payment,  gave  up  the  keys  of  the  rooms  to  the  grantee,  who 
opened  the  rooms  and  put  his  name  on   some   of  the  goods 

•     (a)  Sec.  8  [18B21. 
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wliicli,  liowfvi-r,  n-iimiiH'd  on  the  promiat-.s,  it  wa-  IkIiI  ih.it 
th«'  j^nintor  did  not  occupy  the  rooms,  and  thiit  thf  ^oocU 
were  not  to  In-  deemed  in  Ids  aiiparent  |>o8st'.s.sion.'"'  Apiin. 
where  the  grantor,  who  had  by  an  unreji^istered  deed  mort- 
gaged a  trechoKl  liouse  and  t'lirnitnre  to  secure  n  del»t  and 
interest,  i-emained  in  possession,  attorning  to  the  mortgagee, 
and  subsequently  let  the  house  furnished  with  the  consent  of 
the  mortgagee,  to  whom  a  portion  of  the  rent  was  to  be  paid 
by  the  incoming  tenant,  who  took  possession  ;  on  the  grantor's 
l)ankruptcy  it  was  hold  that  the  section  did  not  apply,  for  the 
goods  were  not  upon  premises  in  the  occupation  of  tin- 
grantor,  nor  were  they  used  or  enjoyed  by  him.''"' 

The  doctrine  of  apparent  possession  differs  tinui  that  of 
order  and  disposition  under  the  Bankruptcy  Act.  and  the 
consent  of  the  true  owner  is  here  immaterial.  He  may  de- 
mand and  endeavour  to  take  possession  of  the  goods;  but  to 
avoid  the  section,  there  must  be  something  done  which  takes 
them  plainly  out  of  the  grantor's  control  in  the  eyes  of  every- 
l)ody  who  sees  them."" 

The  doctrine  of  actual  and  formal  taking  of  possession  has 
thus  been  laid  down:  "The  distinction  between  formal  ami 
real  possession  seems  to  have  been  grounch-d  upon  the 
authority  of  .some  recent  decisions  at  law  which  wi-re  then 
fully  considered.  The  distinction  is  this  ;  that  if  a  bailiff  is 
simi)ly  put  in  possession  and  remains  in  possession  so  as  to 
prevent  the  removal  of  the  goods,  but  allows  everything  to  go 
on  just  as  it  did  before,  permitting  everything  to  be  used  by 
the  debtor  and  his  family,  then  the  goods  still  remain  in  the 
apparent  possession  of  the  debtor.  There  must  be  .>»omething 
done  which,  in  the  eyes  of  everybody  who  sees  the  goods,  or 
who  is  concerned  in  the  matter,  plainly  takes  them  out  of  the 
apparent  possession  of  the  debtor."''  Tlii»  dicision  is 
illustrated  by  the  following  cases : — 

In   ex  pnrte   Lewis,   /*'  Henderson,"    the   holder  of  an   un-  Apparent 

■'  POSMJKHU)!!. 

registered  bill  of  sale  of  household  furniture  took  possession 
by  sending  in  a  Ijroker's  man,  who  remained  in  the  hou.-'e  atid 
slept  in  an  upper  room,  but   did  not  remove  any  of  the  furni- 

(u)  Robinson  r.  BriK»?s,  L.  R.  0  Exch.  1  ;  40  L.  J.  Rs.  17  ;  I'l  I,.  T.  .«t.i. 

(6)  Eip.  Morrison  if  WeHtmy.  W  \V.  R.  524 ;  42  L.  T.  15s. 

(r)  Ancona  r.  Rogers,  W  L.  J.  K\.  121  ;  :«  L.  T.  115  :    1  K\.  Ii.  Js.", .  Jt  W.  R. 
KMi). 

(rfl   F.Tp.  Jnv,  r>-  Hlpukliorn,  L.  R.  9  t'li.  607;  22  W.  K.  '.tor  ;  M  I,.  T.  2rto  :  4.1  L. 
J.  Bunk.  122,  'p.r  Mcllit<h,  L.J. 

"1   I.    K.  B  C'h.  U2«  ;  1«  W.  R.  *i5  ;  24  L.  T.  7Ho. 
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tiire,  or  interfere  with  the  use  of  it  by  the  grantor,  who  went 
on  using  it  as  before.  Placards  were  posted  in  the  neighbour- 
hood announcing  a  sale  of  furniture;  but  with  the  exception 
of  reference  to  a  firm  of  solicitors  for  particulars,  there  was 
nothing  from  which  it  would  be  inferred  that  the  sale  was  not 
by  the  gi-antor  himself.  It  was  held  that  the  goods  remained 
in  the  apparent  possession  of  the  grantor,  that  the  possession 
by  the  broker's  man  was  a  merely  formal  possession,  and  that 
posting  the  jdacards,  not  shewing  that  the  sale  was  under  ii 
bill  of  sale,  could  not  take  the  goods  out  of  the  grantor's  aji- 
parent  possession ;  but  when  the  grantee  takes  possession 
of  the  goods  and  advertises  them  for  sale  as  the  goods  of 
the  grantor  sold  under  a  bill  of  sale,  they  will  no  longer  be 
in  his  apparent  possession,  though  remaining  in  his  house.'"' 

Apparent  j^  Smith  o.  Wall,""'  when  possession  was  taken  and  tht; 

possession.  '^ 

business  was  stopped,  the  door  of  the  house  was  locked,  the 

key  being  kept  by  the  plaintiff's  man  in  possession,  and 
placards  were  posted  outside  the  house  and  about  the 
neighbourhood  announcing  a  sale  under  a  bill  of  sale,  but 
the  debtor,  who  was  an  infirm  old  man,  was  allowed  to  re- 
main in  the  house,  not  being  able  to  get  lodgings  elsewhere, 
it  was  held  that  more  than  formal  possession  had  been  taken. 
Where  the  assignee,  under  a  bill  of  sale,  put  a  man  into  pos- 
session of  the  premises  to  carry  on  for  his  benefit  the  grantor's 
business,  and  the  man  in  possession  seized  the  whole  stock, 
employed  new  servants  while  retaining  some  who  had  been 
on  the  premises  before,  buying  fresh  stock  to  a  large  amount, 
and  the  grantor  ceased  to  be  on  the  ]iremises,  but  his  namt' 
was  still  over  the  door,  and  his  daughter  continued  to  reside 
there,  it  was  held  that  the  goods  did  not  i-emain  in  his  appa- 
rent possession;'''  for  formal  possession  within  the  section 
means  that  possession  should  have  no  effect  if  the  graiitor 
remains  in  the  house  and  in  use  and  enjoyment  of  the  goods, 
although  some  ])erson  is  put  in  to  hold  joint  possession ; 
thus,  where  a  man  was  put  in  possession  of  the  goods  whicli 
were  in  a  house  belonging  to  the  grantor,  who  had  a  key  and 
went  in  and  out  as  he  pleased,  although  he  did  not  sleep  there, 
his  apparent  ])ossession  was  held  to   continue.'''' 

(«)  Kmmanuel  c.  Bridger,  L.  R.  9  Q.  B.  286  ;  43   L.   J.  Q.  B.  96  ;  30  L.  T.  19.5 ; 
Gough  i:  KveT&Til,  2  H.  &  C.  1  ;  32  L.  J.  Ex.  210;  8  L.  T.  N.  S.  363;  11  W.  R.  702. 
(i)  18  h.  T.  182. 

(c)  Davies  ti.  Jones  (Note  («)  7.5). 
{d}  Seal  r.  Claridjre,  7  Q.  B.  D.  .5I«;  oO  L.  .1.  Q.  B.  310  ;29W.  R.oOS;  41L.  T.,5ni. 
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But  it"  the  ^nmtce  openly,  really  and  truly  takes  posscpsioii,  Appurcni 
then,  although  the  j^rantor  renjains  in  possession,  th<!  Act  does 
ju)t  apply  ;'"'  thus  where  the  njort^a]Ufee  sold  the  j^oods  ti>  tin 
grantor's  son,  who  ke])t  them  in  jiretnises  he  rented  and  or(  u- 
pied,  they  were  hold  not  to  be  in  the  grantor's  api)areiit  pos- 
session, although  he  continued  to  live  there  ; '*'  although  in 
another  rase  furniture  comprised  in  a  hill  of  sale  was  held  to 
be  in  the  apparent  possession  of  the  grantor,  who  resided  in  a 
house  taken  by  his  son,  to  which  the  furniture  had  l)eeti 
removed.'"  Where  stock  and  the  goodwill  of  a  business  were 
sold  by  unregistered  det'd,  and  after  the  sale  the  goods  remained 
on  the  javmises  where  the  business  was  carried  on,  which  was 
managed  by  the  vendor,  who  continued  to  live  on  the  premises 
as  servant  to  the  purchaser,  l)ut  the  luime  over  the  sho])  was 
altered,  circulars  being  issued  to  all  creditors,  and  the  sale 
advertised  in  the  local  papers,  it  was  held  as  against  an 
••xecution  creditor  of  the  vendor  that  the  stock  was  not  iji  his 
apparent  possession.'*"  Also,  when  the  man  ])laced  in  possession 
of  the  grantor's  shoji  and  premises  locked  them  up  at  night,  the 
servants  in  the  shoj)  lieing  dismissed,  and  the  bill  of  sale  holdir 
made  an  inveiitory  of  the  goods,  it  being  notorious  in  the 
iH'ighbonrhood  that  possession  ha<l  beeji  taken,  it  was  decided 
that  the  bill  of  sale  holder  had  seized  in  such  a  way  as  to  shew 
he  was  dealing  with  his  own  property,  and  had  done  all  that 
was  incumbent  on  him  to  take  the  goods  out  of  the  grantor's 
apparent  j)ossossion,  although  it  was  in  evidence  that  the  man 
in  yiossession  did  not  appear  in  the  shop,  but  remained  in  a 
warehouse  out  of  sight  of  customers,  the  business  going  on  as 
usual,  and  the  shop  being  served  by  the  grantor  and  bis 
son.'"     This  must,  however,  bo  considered  an  extreme  case. 

For  the  purposes  of  the  section,  goods  in  the  possession  of 
a  bailee  for  the  grantor,  such  as  a  gentleman's  ])late  delivered 
to  his  banker,  or  his  furniture  lodged  in  a  warehouse,  are  in 
the  possession  of  the  grantor  liiniself;  and  so  long  as  the 
grantor  is  having  the  goods  k<>pt  for  him  and  is  exercising 
dominion  over  them  the  section  will  apply."  Thus,  where  the 
grantor  managed  a  bn.'^iness  as  servant  to  the  grantee  at  a 
weekly  salary,  and  was  allowed  to  reside    in   the  house  where 

(ii)   Duvies  r.  JdticH,  10  W.  R.  779;  7  L.  T.  N.  S.  1:J0. 

(ft)  Swire  r.  Cooksdn,  19  L.  T.  7.W. 

(r)   Rt  Kmery,  il  Q.  H.  11.  K".'.;  :<7  W.  K.  21  ;  r.7  L.  J.  Q.  H.  029. 

(d)  (;it.»)on8"r   Hirk.s.)ii._:u  W.  U.  1  jo  ;  .VI  h.  T.910;  55  L.  .1.  Q.  B.  119. 

(r)   Exp.  .Morllock,  rr  HA^hiini,  W.5j.''1ksI,  ji.  1«1. 

(J")  Aiicnna  r.  Ui>>rcrs,  1  K.x.  U.  2H5. 
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the  business  was  carried  on,  and,  as  part  of  his  salary,  to  use 
the  furniture  assigned  by  the  bill  of  sale,  the  grantee  residing 
elsewhere,  it  was  held  that  the  goods  remained  in  the  grantor's 
apparent  possession ;  ■"  but  a  chattel  pledged  is  not  in  the 
apparent  possession  of  the  pledgor,  for  he  has  no  power  of 
disposal  or  to  act  as  owner.'*' 

Apparent  Goods  may  be  in  the  true  and  actual  possession  of  one 

posb  s..  1   I  person,  but  in  the  apparent  possession  of  another ;  '"■'    thus, 

where  a  person,  being  in  custody,  gave  a  bill  of  sale  over  cer- 
tain jewels  in  the  hands  of  the  police,  they  were  held  to 
remain  in  his  apparent  possession ;''"  but  goods  comprised  in 
an  unregistered  bill  of  sale  in  the  possession  of  the  sheriff 
under  an  execution  are  not  in  the  apparent  possession  of  the 
grantor,  even  although  the  mortgagee  has  himself  taken  no 
])OSsession,'''  and  so  it  would  seem  in  the  case  of  seizure  by  a 
duly-appointed  receiver.'-^'  Such  possession,  however,  must 
be  an  actual  visible  possession  ;  thus,  if  the  sheriff's  officer 
took  possession  in  the  disguise  of  a  livery  servant  of  the 
grantor  it  would  not  be  sufficient.'*' 

The  possession  of  chattels  by  a  cestui  que  trust,  in  accor- 
dance with  the  provisions  of  the  trust,  is  in  law,  for  some 
purposes,  the  possession  of  the  trustees ;  '^'  and  it  seems 
doubtful  whether  goods  which  are  the  separate  property 
of  a  wife  can  be  deemed  in  the  apparent  possession  of 
her  husband  when  husband  and   wife  are  living   together.'*' 

When  a  wife  ljojtLg]it-£«ouLher  husband  certain  furniture  in 
the  house  where  they  lived  together,  there  being  no  formal 
delivery  of  the  furniture,  which  remained  as  before  in  the 
house  where  the  parties  resided,  it  was  held  that  the  husband's 
apparent  possession  was  excluded,  for  as  the  situation  of  the 
oroods  was  consistent  with  their  being  in  the  possession  of 
either  the  husband  or  the  wife,  the  law  would  attribute 
possession  to  the  wife,  who  had  the  legal  title.''* 

(,/)  Pickard  v.  Marriage,  1  Ex.  D.  364 ;  45  L.  J.   Ex.  5^1;  35  L.  T.  3*i  ;  24, 
W.  R.  886. 

(4)  Lincoln  Wagon  Co.  v.  Mumford,  41  L.  T.  655. 
(c)  Robinson  c.  Tucker,  1  Cab.  &  E.  173. 
id)  Exp.  Newsham,  re  Wood.  40  L.  T.  104. 

(p)  Exp.  Saffery,  re  Bremner,  16  Ch.  D.  668;  44  L.  T.  324;  29  W.  R.  749. 
(/)  Taylor  c.  Eckersley,  5  Ch.  D.  740 ;  25  W.  R.  527    36  L.  T.  442. 
(-/)  Barker  i:  Furlong  [1891],  2   Ch.  172. 
(h)  Shepherd  v.  Pulbrook,  4  T.  L.  R.  642. 
.  (i)  Ramsay  r.  Margrett  [1894],  2  Q.  B.  18. 
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Iiidei'd  it  is  not  necrsrtury  that  the  irriinte«.'  shouM  liavc  un       Sec.  4. 
ficlusivL'  possession   to  tiiki-  tlu-  ^oods  out  of  the   Rmntor'-       L'^^o^-J 
iipimront  possession  ;  '"'    nnd  nctnal   ])osH»'SHioii   taken   hy  thi 
^n*antffof  an  iinn'^istoredbill  of  sale, even  though  taken  wrong- 
fully, may  exclude  the  o|ienitionof  the  Act ;  l)Ut  a  wronK(h)cr 
or  tre.s])aK8er,  as  for  example,  a  bill  of  sale  holder,  who  seizes 
without  a  proper  demand,  must  take  actual  physical  possession 
to  remove  tVie  poods  from  the  grantor's  apparent  possession, 
although  where  jxtssession  is  taken  legally  it  will  l)e  extended 
l»y  construction  of  law  bi'yond  the  actual   physical  possession, 
and  a  taking  possession  of  one  of 'the  things  comprised  in   the 
deed  may  amount  to  possessir)n  of  all.'*' 

"  Prescribed  "    means   prescribed    by    rules    made 
under  the  provisions  of  this  Act. 

By  section  21  of  the  principal  Act,  rules  may  be  made  and 
altered  from  time  to  time,  under  the  provisions  of  the  Judica- 
tuie  Acts.  Certain  rules  have  been  issued  which  will  be  fountl 
noted  in  their  places. 

4.  (1882.)  Every  bill  of  sale  shall  have  annexed  .^i'^^lel^^^i?, 
theroto  or  ^vl*itteu  thereon  a  schedule  containing  an  "^  pro]teny. 
inventory  of  the  personal  chattels  comprised  in  the 
bill  of  sale ;  and  such  bill  of  sale,  save  as  hereinafter 
mentioned,  shall  have  effect  only  in  respect  of  the 
personal  chattels  specitically  described  in  the  said 
schedule ;  and  shall  be  void,  except  as  against  the 
grantor,  in  respect  of  any  personal  chattels  not  so 
specilioally  described. 

It  is  difficult  to  reconcile  the  two  cliiuses  of  the  section,  by 
the  first  of  which  th(>  l)ill  of  sale  shall  have  effect  only  in 
respect  of  chattels  specifically  described,  while  the  second  saves 
its  avoidancr-  against  the  grantor  in  res])ect  of  chattels  nut  ful- 
filling that  condition;  but  tht>  proper  construction  probal)ly  is 
that  the  latter  clause  of  thesection  qualifies  the  first.  Another 
construction  might  be  tliat  assignments  of  projierty  not  specifi- 
cally descrii)ed,  although  not  void  as  against  the  grantor. 
operate  oidy  :is  a  licence  to  seize  and  have  no  elTect  by  grant. 

(o)  BurmuKhsr.  Williiims,  L.  .J.  N.  H'H,  127; 

(6)  Exp.  FletchiT,  re   llenloy,  23  W.  R.  673  ;    36  L.  T.  ",-*  ■    W  r,.  J.  Hunk,  ill ; 
Ch.  D.  800. 
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The  schedule.  It  will  be  observed  that  in  the  scheduled  form,  which  by 

sec.  9  of  the  amendment  Act  is  compulsory,  the  property 
assigned  is  only  that  which  is  specifically  described ;  and  it 
has  l)een  held  that  an  essential  condition  of  the  validity  of  a 
bill  of  sale  is  a  present  assignment  of  chattels  capable  of 
specific  description  ; '"'  and  that  the  only  things  which  may 
be  inserted  in  the  schedule  are  chattels  personal  ;  thus 
a  bill  of  sale  assigning  chattels  real  with  personal 
chattels  is  void.'*'  Sec.  4  must  therefore  he  read  with 
and  subject  to  sec.  9,  and  deals  with  a  departure,  not  from 
the  form,  but  from  the  proper  description  in  the  schedule. 
Thus,  a  bill  of  sale,  in  accordance  witli  the  form,  followed  by 
a  schedule  purporting  to  specifically  describe  the  chattels 
assigned,  but  with  regard  to  some  of  them  containing  no 
sufficient  specific  description,  would,  as  to  such  chattels,  come 
within  the  saving  clause  of  the  section.'''' 

By  sec.  6  of  the  amendment  Act,  a  bill  of  sale  shall  not  be 
void  for  want  of  specific  description  in  the  schedule  of  any 
growing  crops  separately  assigned  or  charged  where  such 
growing  crops  were  actually  growing  at  the  time  when  the 
bill  of  sale  was  executed,  or  any  fixtures  separately  assigned 
or  charged,  and  any  plant  or  ti'ade  machinery,  when  sucli 
fixtures,  plant  or  trade  machinery  are  used  in,  attached  to,  or 
brought  upon  any  land,  farm,  factory,  workshop,  shojj, 
house,  warehouse,  or  other  place  in  substitution  for  any  of 
the  like  articles  specifically  described  in  the  schedule  to  the 
bill  of  sale. 

A  schedule  was  not  requisite  before  the  amendment  Act, 
but  was  frequently  adopted  for  greater  accuracy,  being  pre- 
j)ar('d  in  such  a  form  as  not  to  limit  the  general  words  of  the 
deed.  It  is  now  compulsory  in  all  cases  within  tlie 
amendment  Act,  and  must  be  written  on  or  annexed  to  the  bill 
of  sale,  and  a  copy  filed ;'"''  and  if  no  schedule  is  attached  to  a 
bill  of  sale  at  the  time  of  its  execution,  the  security  is  void 
against  an  execution  creditor. "' 

The  chattels  intended  to  be  assigned  must  be  described,  not 
generally,  but  should  be  specified  so  as  to  be  capable  of  identifi- 
ed) Thomas  v.  Kelly,  13  App.  Cases,  500;  60  L.  T.  lU;  58  L.  J.  Q.  B.  36;  ;J7 
W.  R.  353. 

(4)  Cochrane  v.  Entwistle,  25  Q.  H.  D.  116. 

(c)  Kelly  f.  Kellond,   20  Q.   B.  I).  569;  ,%  W.  R.  303. 

(rf)  Sec.  10,  sub-sec.  2  (187H). 

(e)  Griffin  v.  Union  Deposit  Bank,  3  T.  L.  R.  008. 
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cation;  although  what  will  Iw  a  aufficieiit  s|)ecific  description 
i)ui8t,  it  seems,  dejii'iul,  to  some  extent,  on  the  cireiimstnnces 
of  the  case.  A  mere  clerical  error  of  description  wliich  couhl 
not  dec»'ive,  as  for  example,  "premier  plating;  macliine"  for 
•'premier  platen  machiiif."  there  hciii^  evi(h'nce  that  any 
one  accpniinted  with  the  trad*-  would  know  what  article 
was  intended,  will  not  atlect  the  suHiciency  of  description.'"' 

The   requirements  of  tlie    section   are  an    inventory   and  Specific 

T  _  .  (luK(rriptiijii, 

Specific  description  of  the  chattels,  and  specifically  descrihcd 
means  de.scrihed  with  such  j)articularity  as  is  usual  in  an 
ordinary  husiness  inventory  of  such  chattels  in  such  a  place  as 
they  are.'*'  A  full  inventory  or  catalogue  is  recommended, 
for  the  description  must,  generally  s|)eaking,  be  sufficient 
to  distinguish  the  chattels  assigned  from  other  chattels 
of  the  same  class.  Thus,  the  description  "household 
furniture  and  effects,  implements  of  hushandry,"  has  been 
held  insufficient.'^'  So  description  only  by  number  and 
quality  will  not  do,  as  applied  to  a  trader's  stock  where 
other  articles  of  the  same  kind  may  be  on  the  premises  ;  and 
the  schedule  to  a  bill  of  sale  of  stock-in-trade,  describing  the 
goods  as  "450  oil  paintings  in  gilt  frames,  ;{00  oil  paintings 
unframed,  50  watercolours  in  gilt  frames,  20  watercolours 
unframed,  20  gilt  frames,"  was  held  not  to  be  a  specific  des- 
cription of  the  chattels  assigned.'*'  And  so  a  description  of 
farm  stock, "  21  milch  cows,"  has  been  held  not  sufficiently 
specific,  there  being  nothing  to  shew  that  the}'  were  the  only 
cows  on  the  premises.''' 

Hut  if  this  had  appeared,  such  a  description  would  it  seems 
have  been  sufficient  ;  thus  an  assigiiment  of  all  the  farming 
stock  on  a  particular  farm  described  as  "all  my  farming  stock 
comprising  four  horses,  five  cows  "  and  other  animals  parti- 
cularized (mly  by  the  number  of  them  was  upheld.'''  So  the 
description  of  chattels  as  "roan  horse,  'Drummer,'  brown 
mare  and  foal,  three  rade  carts,"  was  hold  sufllicient  in  the 
absence  of  evidence  that  the  grantor  at  the  time  of  executing 
the  bill  of  sale  had  other  articles  answering  this  description/-^'' 

(u)   Siminotis  r.  Hujfhcs,  31  S.  J.  B69. 

(4)   Wittr.  Biiiincr,  20Q.  B.  I).  11 1 ;  36  W.  R.  116;  67  L,  J.  Q.  B.  Ul  ;  5H  L.  T.  $«, 

(r)  Ro»)crt«  r.  R<jbtTt.s,  6<)  L.  T.  .iol  ;  .WW.  H.  »U5 ;  13  Q.  B.  D.  71M;  63 
L.  J.  Q.  B.  313. 

(rf)  Carpenter  r.  Deen,  23  Q.  B.  I).  66«l ;  01  L.  T.  nm. 

(»■)  .I«nc»  c.  Rol>ert»,  3*  S.  J.  ir>l. 

(/)  HU-kley  r.  (ireenwoiMl,  J6  y.  H.  U.  277  ;  38  W.  H.  0S6  ;  f.S)  L.  J.  Q.  B.  *\3  ; 
63  L.  r.  288. 
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Where  the  objection  is  taken  that  there  is  not  a  specific 
description  of  the  goods,  the  objector  in  order  to  succeed 
must  either  shew  that  from  the  nature  of  the  description  the 
goods  cannot  be  identified,  or  that  the}'  are  incapable  of 
identification.'"'  Nor  is  the  same  accuracy  and  precision  of 
descrijjtion  required  of  goods  in  a  particular  room  of  a  private 
house  as  of  goods  in  the  possession  of  a  trader,  and  in  the 
former  case  "  twelve  oil  paintings  in  gilt  frames  "  described 
as  being  in  a  particular  room  was  held  a  sufficient  descrip- 
tion. <*' 

In  such  cases  specifically  described  does  not  mean  in- 
dividually described,  for  a  description  by  numljer  is  not 
necessarily  insufficient ;  for  example,  "  all  silver  coffee  pots 
now  in  my  house  "  would  seem  sufiicient  without  describing 
each  coffee  pot  by  itself  ;  and  the  following  was  held  a 
specific  description  in  a  schedule  of  the  things  assigned  : — 
"  The  whole  of  the  chattels  and  things  at  present  at  W. 
Vicarage,  and  consisting,  inter  alia,  of  .  .  .  Study  :  1,800 
vols,  of  books  as  per  catalogue.  Miscellaneous  :  silver-plated 
goods,  china  tea  service,  coffee  service,  knives,  forks,  dinner 
sets,  table  linen,  bed  linen,  beds,  bedding,  ornaments, 
crockery,"  the  articles  not  being  otherwise  enumerated,  and 
the  catalogue  not  beiug  annexed.''' 
The  schedule.  The  decisions   under  the  old  law   would  appear  to   some 

extent  still  applicable.  Although  a  list  of  the  chattels  either 
in  the  deed  or  in  the  schedule  was  not  necessary,  such  a 
description  as  would  enable  them  to  be  identified  being 
sufficient,  where  a  deed  contained  a  covenant  to  make  an  in- 
ventory, but  none  was  ever  made,  its  absence  was,  with 
other  circumstances,  left  to  the  jury  as  evidence  of  fraud.'''*^ 
Where,  however,  the  original  schedule  was  destroyed,  filing  a 
copy  was  held  sufficient.''* 

Under  the  repealed  Acts  it  was  held  that  the  schedule  con- 
trolled the  general  words  of  the  deed  ;  thus,  the  words  "goods 
and  chattels"  or  "effects"  which,  alone,  would  include  the 
grantor's  whole  personal  estate,  might  be  cut  down  and 
qualified  by    the    particular    description    in    the    schedule; 

(a)  Hickley  v.  Greenwood,  25  Q.  B.  D.  277 ;  38  W.  R.  G86  ;  59  L.  J.  Q.  B.  413 ; 
£3  L.  T.  288. 

(6)  Cooper  v.  Kendrick,  34  S.  J.  96. 

(c)  Davidson  v.  Carlton  Bank  [1893J,  1  Q.  B.  82;  41  W.  R.  132;  62  L.  J.  Q.  B. 
Ill;  67  L.  T.  6*1. 

(d)  Dewey  v.  Bayntun,  6  East,  257. 

(e)  Green  v.  Attenborough,  3  H.  &  C.  468  ;  34  L.  J.  Ex.  88 :  13  W.  R.  185;  11  L. 
T.  513. 


Til  K  rULLS  OF  SALK  ACT  (1878)  AMKNDMHNT  ACT,  1882.     SI         SeC.  4. 

fl882.1 
niitl  a  l)ill  uf  sail",  wliicli  iiftcr  tissigning  specific  good, 
then  or  thtTfut'ttT  in  or  ahont  preniisos  occnpic<l  liy 
the  giTintor,  procfodj'd  to  assign  all  i)tht>r  tlu.'  personal 
estate  whatsoever,  of  or  to  which  the  grantor  then  was  or 
thereafter  should  become  entitled,  was  held  not  to  pass  the 
term  which  the  grantor  liad  in  the  premises.'*'  In  like  manner, 
a  mortgage  of  a  business  of  dining  rooms  and  restaurant, 
together  with  the  trade  fixtures,  fittings,  and  otlier  things  used 
for  carrying  on  the  same,  was  held  not  to  |)ass  loose  articles, 
such  ivs  cooking  utensils  and  furniture  used  lor  tlie  purposes 
of  the  restaurant.'*'  So  where  a  bill  of  sale  purported  to 
assign  all  the  household  goods  and  furniture  of  every  kind  and 
description  whatsoever  in  a  house,  more  ])articularly  mentioned 
and  set  forth  in  an  inventory  or  schedule  of  even  date,  and 
given  to  the  mortgagee  upon  the  execution  thereof,  but  the 
inventory  did  not  specify  all  the  goods  and  furniture  in  the 
house,  it  was  held  to  operate  only  as  an  assignment  of  the 
goods  and  furniture  specified  in  the  inventory."' 

Neither  could  a  schedule  enlarge  the  deed  where  the  words  The  Bche<liile. 
of  the  latter  were  precise ;  thus,  when  to  a  mortgage  of  a 
foundry  with  the  engines,  fixtures,  machinery,  tools  and 
working  plant  thereon  more  particularly  enumerated  and 
descril)ed  in  an  inventory  to  be  signed  by  the  jtarties,  and  to  • 
be  read  and  construed  as  forming  ])art  of  the  deed,  was 
annexed  an  inventory  which  mentioned  stock-in-tr<ide,  as  to 
which  the  deed  was  silent,  it  was  held  the  stock-in-trade  did 
not  pass,  James,  L.J.,  remarking,  that  even  if  an  express 
intention  to  include  articles  not  coming  within  the  terms  of 
the  deed  had  been  shewn  by  a  separate  writing,  that  could  not 
make  the  deed  operate  in  a  way  inconsistent  witli  its  plain 
terms,  however  it  might  lay  ground  for  rectifying  it.*"  It 
would  seem,  however,  that  a  schedule,  now  being  compulsory, 
forms  part  of  the  deed;"'  though  it  is  treated  as  distinct 
from  the  deed  in  section  10,  sub-s.  *2,  of  the  principal  Act,  and 
it  has  been  held  that  a  cataUfgue  referred  to  in  the  schedule, 
but  not  in  the  bill  of  sale  itself,  does  not  require  re- 
gistration.'•'^» 

(o)  Harrison  V.  Blackburn,  ;«L.  J.  C.  P.KW;   17  T.  U.  N.  S.  678  :  i:)  W.  R.  );c,. 

(6,  Dowling  r.  Htcward,  W.  N.  1«85,  9H. 

(f)  Wo<kI  r.  Rowcliffo,  «  Kxch.  107  ;  20  L.  J.  Kx.  I'm-I  ;  Mee  r.  Parrcn.  16  L.  T. 
N.  8.  :«o. 

(d)  Ktp.  JartUnc,  rr  McMainis,  L.  II.  1(>  111.  TJ2 ;  iJ  W.  R.  3S2  ;  31  L.  T.  «0I. 

(»)  MolTillo  V.  StrinKPr.  12  Q.  B.  D.  132;  53  L.  J.  Q.  B.  176;  32  W.  R.  3«*. 

(/)  Davi(Uon  r.  Carlton  Bank  [IMW],  1  Q.  B.  82. 
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If  there  was  an  adequate  and  sufficient  description  of  what 
was  meant  to  pass,  a  sul>sequent  erroneous  addition  would 
not  vitiate  it.  and  where  a  bill  of  sale  assigned  all  the  goods, 
&c.,  in  certain  jireniises  more  particularly  described  in 
the  schedule,  it  was  held  that  the  large  words  in  the  body  of 
the  deed  were  not  limited  by  the  schedule,  which  only 
described  a  part  of  the  goods,  the  schedule  being  merely  by 
way  of  further  description  i'"^  and  this  rule  was  extended  so 
as  to  include  goods  bought  and  inserted  in  the  schedule 
before,  but  not  upon  the  premises  until  after  the  execution  of 
a  bill  of  sale  which  expressed  to  assign  all  the  furniture  in  a 
house,  and  comprised  in  a  schedule  annexed.'"  TVTiere,  how- 
ever, the  defendant  bound  himself  under  a  penalty  to  deliver 
to  the  plaintiff  the  whole  of  his  mechanical  pieces  as  per 
schedule  annexed,  it  wa^  held  that  the  schedule  formed  part 
of  the  deed,  without  which  it  would  be  insensible  ;*'"  but  upon 
an  assignment  of  all  and  every  the  household  goods,  &c.,  the 
particulars  whereof  were  stated  to  be  more  fully  set  forth  in 
an  inventory  signed  by  the  grantor,  and  annexed  thereto, 
although  no  inventory  existed,  it  was  nevertheless  held  that 
the  assignment  was  effectual,  it  apj^earing  that  the  particulars 
of  the  chattels  comprised  in  the  deed  could  be  ascertained.'*' 

The  schedule,  jf  chattels  were  omitted  from  the  schedule  by  mistake,  the 

Court  might.  ]ierhaps.  allow  it  to  be  rectified,  and  extend  the 
time  for  i-egistr:ition  under  sec.  14  of  the  principal  Act ;  or 
for  greater  caution,  a  new  bill  of  sale  might  be  given  of  the 
chattels  omitted. 

The  Stamp  Act.  1870.  repealed  by  the  Stamp  Act,  1891, 
imposed  a  duty  on  every  schedule  or  inventory  not  indorsed 
upon  or  annexed  to  the  bill  of  sale,''  but  if  a  bill  of  sale 
referring  to  a  schedule  of  things  sold  is  complete  and  in- 
telligible without  it.  it  might  have  been  read,  though  the 
schedule,  being  unstamped,  was  inadmissible ;  thus,  when 
there  was  tendered  in  evidence  a  bill  of  sale  and  schedule, 
the  former  assigning  all  the  goods.  &c..  in  and  about  certain 
premises  where  the  grantor  resided,  the  chief  articles  whereof 
were  stated  to  be  more  particularly  described  and  enumerated 
in  a  certain  schedule  annexed,  but  the  schedule  was  not  annexed 

(a)  Baker  r.  Richardson,  6  W.  R.  663. 

(b)  Sutum  r.  Bath,  1  F.  i  F.  152. 

{«■)  Weekii  r.  Maillaniet.  14  East,  5«S. 

(rf)  England  r.  Downs,  2  Beav.  522  ;  9  L.  J.  Ch.  313 :  4  Jur,  526. 

(*)  See  Note  to  sec.  18  ri87!*\ 
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to  the  det'd,  iinil  was  iiiadmiHsible  for  want  of  a  Htanifi,  it  wa 
hfid  that  till*  liill  of  Hale  wax  adiiii.>'Hiljli-   in  <;vid<-ncc  wittioiit 
tin-    H<h»«liilo  :  '•'    nor    wan    a  deed   l«'jfally    -tainp-d   vitiatr-d 
Uy  refi-rriii^;  to  an  invf'nU*ry  which  was  not  8tHmp«.*d.  * 

5.  (1882.)   .Sjiv«'   an  li»*reinafU'r  lufiitioned,    a   bill  ,'''^, ;'^"^ 
of  siilf  shall   l>»*  void,  »,*xc«.Mjt  aw  iij'ain.st  tlu'  I'lantor,  "'t^r-.- .,,iired 
in     respect    of    any    personal    chattels    specitieally 
(lescriljed    in    the    schedule    thereto,    of    which    the 
jjrantor  was  not  the  true  owner  at  the  time  of  the 
execution  of  the  bill  of  sale. 

The  efT  ct  of  thin  and  the  pret-edinj^  section  will  be  to 
avoid,  except  as  against  the  grantor,  a«Hignment.-  of 
property  not  HpeciKcjilly  described  in  the  nchedule,  or  of 
which,  although  so  specifically  described,  the  grantor  was 
not  true  owner  at  the  time  of  executing  the  bill  of  .sale ; 
subject  to  the  qiiaiitication  of  .sec.  6  of  the  amendment  Act, 
by  which  a  bill  of  sale  is  not  void  in  respect  of  any  growing 
crops  separately  assigned  or  charged  where  such  crops  were 
a4-tually  growing  at  the  time  when  the  bill  of  sale  was 
i-xecutcd.  and  any  fixtures  separately  assigned  or  charged,  and 
any  plant  or  tnide  ma«-hinerv,  wliere  such  fixtures,  plant,  or 
trjide  niachirn-ry  are  u.sed  in,  attached  to,  or  brought  upon 
any  land,  farm,  factory,  workshop,  shop,  house,  warehouse,  or 
other  pla<-e,  in  substitution  for  any  of  the  like  fixtures,  plant, 
or  trade  mtichinery,  specifically  describerl  in  the  schedule  to 
the  bill  of  sale,  although  such  crops,  fixtures,  plant,  or  trade 
machinery  did  not  lielong  to  the  jrrantor  at  the  time  of  the 
execution  of  the  bill  of  sale;  and  although  .-sUch  substituted 
plant,  fixtures,  or  ma<-hinery  are  not  specifically  described  in 
the  schedule.  It  will  be  observerl  that  the  section  does  not 
protect  adflitions  tn  the  property  specifically  described  ;  and 
it  has  been  held  that  sec.  5,  like  sec.  4,  must  be  read  subject 
tf)  sec.  9.  It  does  not,  therefore,  protect  even  as  against  the 
grantor,  a  l)ill  of  sale  not  in  accordance  with  the  form,  though 
when  the  bill  of  sale  i.s  in  accordance  with  the  form,  f^lt<)^{>i 
specifically  descrilx-d  in  the  schedule,  of  which  th«'  grantor 
was  not  the  true  owner  at  the  time  of  the  execution  of  the 
deed  would  seem  to  be  within  the  saving  clause  of  the 
section.'" 

(.«)  Dyer  r.  Green.  I  Exch.  71 ;  l«  I..  J.  Kx.  i». 

(4)  Duck  c.  Unulilyll.  l.J  Price,  46.5;  M"(nel.  217. 

{r\  Kelly  r.  Kellond,  20  Q.  B.  D.  5<». 
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Though  this  section,  as  well  as  sec.  4,  appears  to  be  aimed 
at  bills  of  sale  covering  a  floating  stock-in-trade,  the  effect 
of  section  6  is  not  limited  to  assignments  of  after-acquired 
property,  and  subject  to  the  exceptions  in  sec.  6,  avoids 
a  bill  of  sale  in  every  case  as  regards  chattels  of  which  the 
grantor  was  not  the  true  owner  at  the  time  of  executing  the 
bill  of  sale."" 

When  grantor  The  words  true  owner  are  used  in  their  natural  and  not  in 

is  true  owner.  i.-ii    ■   ^  j    xi  j.-  i-        j. 

an  artincial  sense,  and  the  section  applies  to  every  case  m 

which  a  bill  of  sale,  but  for  the  section,  would  have  had  effect 

on  property,  although  the  grantor   was  not  the  true  owner  at 

the  time  of  its  execution ;  as,  for  instance,  when,  the  grantor 

purports  to  convey  property  which  is  not   then  his   own,  but 

which  he  acquires  subsequently,  the   conveyance  operating 

by  estoppel ;  or  where  having  parted  with  all  his  interest  at 

common  \av,\  he  might,  nevertheless,  under  the  principal  Act 

create  an  interest  in  a  third  person.     Thus,  a  bill  of  sale, 

given   in  1888,  to  secure  money  lent  in  good  faith   to   the 

grantor,  was  held  void  under  the  section  ;  the  grantor  having 

in  188.5  parted  with  the   i^roperty   by  unregistered  deed  of 

gift  of  which  the  bill  of  sale  holder  had  no  notice.'"' 

But  if  the  prior  bill  of  sale  is  not  absolute  the  case  is 
different,  and  a  grantor  of  chattels  who  has  already  given  a 
bill  of  sale  over  them  to  secure  the  payment  of  money,  is  still 
the  true  owner  within  this  section,  in  respect  of  his  equity  of 
redemption,  and  may  give  a  subsequent  valid  bill  of  sale.'''* 
And  it  has  been  decided  that  a  person  having  a  l^eneficial  in- 
terest in  chattels,  is  to  that  extent  the  true  owner,  and  may 
bind  it  l)y  bill  of  sale ;  so  a  grantor  was  held  the  true 
owner,  to  the  extent  of  his  interest,  of  chattels  settled 
for  the  joint  use  of  himself  and  his  wife  during  their 
lives  with  a  right  of  survivorship.'''  And  it  seems  a  man 
does  not  cease  to  be  the  true  owner  of  chattels  because  they 
may  be  subject  to  some  lien  or  equitable  right ;  thus  where  one 
partner,  with  his  co-partner's  consent,  gave  a  bill  of  sale  over 
the  firm's  property  to  secure  a  loan  for  partnership  purposes, 
it  was  held  that  the  grantor  to  the  extent  of  his  interest  in  the 
goods  assigned  was  the  true  owner,  and  that  the  bill  of  sale 

(a)  Tuck  V.  Southern  Counties  Deposit  Bank,  42  C.  D.  471 ;  58  L.  J.  Ch.  699  ; 
61  L.  T.  348 ;  37  W.  R.  769. 

(i)  ThomaB  v.  Searles   [1891],  2  Q.B.  D.  408  ;  65  L.  T.  39  ;  60  L.IJ.  Q.  B.  722: 
39  W.  R.  692. 

(c)  Exp.  Pratt  re  Field,  7  Mor.  132  ;  63  L.  T.  289. 


THK  HILLS  OF  SALK  ACT  (1N7H)  AMKNDMKXT  ACT,  l^s-'.    M5         SeC.  6. 

[1882.1 

holder  was  entitled  to  half  proceeds  of  the  ^?oods.'"'  AkiiIii. 
wliere  a  person  had  inortRajfed  a  jjnhlir-honse,  includin^j 
trade  fixtures,  and  afterwards  gave  a  bill  of  sale  ni  tlie 
trade  fixtnrcs.  it  was  held  that  the  ^^rantce  having  heconrn- 
possess(>d  of  the  equity  of  redemption  in  the  fixtures  by 
virtue  of  the  hill  of  sale,  was  entitled  to  them  as  aj^ainst  an 
execution  creditor.'*' 

So  the  expression  "  trut-  owner  "  includes  one  who  is  the 
legal  owner  of  goods,  thouj^h  ancither  person  is  equitably  or 
beneficially  entitled;  thus  where  the  goods  of  an  execution 
debtor  were  by  his  direction  and  with  his  nmney  j)urcliiised  by 
his  wife,  who  gave  a  bill  of  sale  of  them  to  a  ])erson  taking  in 
good  faith,  she  was  held  to  be  the  true  owner  within  the 
meaning  of  the  .section,  and  the  bill  of  sale  was  supported 
against  the  trustee  in  the  husband's  bankruptcy."'' 

As  a  bill  of  .sale  to  which  the  amendment  Act  applies  is 
wholly  void  if  registration  is  not  duly  renewed,  an  objection 
failed,  taken  to  the  titleof  claimants  under  a  Itill  of  sale  given 
in  1889,  that  the  grantor  had  given  in  1884  a  bill  of  sale  over 
the  same  goods,  registration  of  which  had  not  been  renewed, 
and  it  was  held  the  earlier  bill  of  sale  having  become!  void, 
even  as  between  the  parties,  before  the  second  deed  was 
given,  that  the  grantor  was  then  the  true  owner  of  the 
goods."" 

The  law  relating  to  assignments  of  after-acquired  personal  Aft<rRO(|iiire<l 
chattels  byway  of  security  is  thus  practically  repealed,  and 
a  bill  of  sale  purporting  to  assign  after-acquired  chattels 
generally,  is  absolutely  void,  under  sec.  9  of  the  amendment 
Act."'  And  a  bill  of  sale  assigning  chattels  by  generic 
description  does  not  extend  ti>  cover  articles  of  the  san)e  kind, 
bought  in  place  of  those  comprised  in  the  bill  of  .sale,  but 
disposed  of  by  the  grantor  ;"■'  though  a  covenant  to  repliu-e 
ha.s  heen  upheld.'"'  As  questions  concerning  assignments 
of  after-acquired  projierty  may,  however,  still  arise  as 
between  grantor  and  grantee,  and  under  bills  of  sale  registen-d 
before  the  eoinmeiicement  of  the  amendment  Act,  tin;  rules 
affecting  sucli  assignments  must  still  be  noticed. 

(o)  £xfj.  Uaniftt,  r^-Tiimplin,  7  Mor.  70;  .18  W.  R.  36i  :  62  L.  T.  264. 

(4)  Usher  r-  MRrtin,  L'4  Q.  H.  D.  272  ;  r,9  I,.  .1.  g.  B.  11  ;  01  L.  T.  778. 

(e)  Krp.  WilliaiiiH,  re  Siirl  [1WU2J.  2  Q.  U.  CHI  ;  U  Mor.  263  ;  67  L.  T.  507. 

{d)  Fenton  r.  Blythe,  25  Q.  B.  D.  417  ;  63  I,.  T.  W>3  ;  39  W.  R.  70  ;  50  L.  J.  Q.  B. 
688. 

(«)  Thomiui  r.  Kcll.V,  13  App.  Coses.  5<l6. 

(/)  Carpenter  r.  Dceu,  23  Q.  B.  D.  666  ;  61  L.  T.  OOO. 

(a)  Seo<l  c.  Unullcv  [1nU4],  1  Q.  B.  310;  42  W.  R.  267  ;  63  L.  J.  Q.  B.  3«7  ;  70 
L.  T.  2U;  1  MauH.  157. 
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Of  the  questions  formerly  arising  upon  bills  of  sale,  one 
of  the  most  frequent  was  how  far  the  instrument  covered 
chattels  acquired  subsequently  to  its  execution.  At  common 
law  an  assignment  of  chattels  to  be  thereafter  acquired,  in 
which  there  was  neither  actual  nor  potential  property,  was 
inoperative  unless  ratified  after  acquisition  of  the  subject  of 
the  assignment,  or  accompanied  by  a  licence  to  seize,  acted 
upon  by  the  vendee.'"'  When  the  licence  to  seize  was  executed 
by  taking  possession,  the  effect  was  the  same  as  if  the  grantor 
had  himself  delivered  possession.'*' 
After-acquired  But  in  equity  a  different  rule  has  prevailed,  and  the  dis- 

proper  j.  tinctiou  between  the  legal  and  equitable  right  in  property  to 

be  afterwards  acquired  apj^ears  to  be  that  an  assignment  or 
contract  for  value  relating  to  future  property,  without  pos- 
session, creates  an  equitable  title  only,  but  if  possession  is 
actually  taken  of  the  property  when  it  comes  into  existence 
a  legal  interest  is  acquired.''''  A  contract  for  valuable  con- 
sideration to  transfer  property'  to  be  afterwards  acquired, 
provided,  perhaps,  it  is  one  which  might  be  the  suljject  of 
a  decree  for  specific  performance,  transfers  to  the  vendee  or 
mortgagee  the  beneficial  interest  in  the  property  as  soon  as  it 
is  acquired,  without  any  seizure  or  ratification  ;  thus,  where  A. 
by  deed  assigned  to  B.  all  the  machinery  in  and  about  a  certain 
mill,  and  it  was  thereby  provided  that  all  the  machinery  which 
during  the  continuance  of  the  security  should  be  fixed  or 
placed  in  the  mill  in  addition  to  or  substitution  for  the  former 
machinery,  should  he  sul)ject  to  the  trusts  of  the  assignment, 
and  A.  undertook  to  do  all  that  was  necessary  to  vest  the 
substituted  and  added  machinery  in  B.  ;  in  delivering  judg- 
ment. Lord  Westbury  said:  "  If  a  vendor  or  mortgagor  agreed 
to  sell  or  mortgage  property,  real  or  personal,  of  which  he 
was  not  possessed  at  the  time,  and  he  received  the  considera- 
tion for  the  contract,  there  was  no  doubt  that  a  Court  of  Equity 
would  compel  him  to  perform  the  contract,  and  that  the 
contract  would,  in  Equity,  transfer  the  beneficial  interest  to 
the  mortgagee  or  purchaser  immediately  on  the  property 
being  acquired,  assuming  that  the  supposed  contract  was  one 
of  that  class  of  which  a  Court  of  Equity  would  decree  the 
specific  performance."  '•" 

(a)  Carr  c.  Allatt,  27  L.  J.  Ex.  385 ;  Luun  v.  Thornton,  1  0.  B.  379 ;  14 
L.  J.C.  P.  161;  9Jur.350. 

(6)  Conpreve  v.  Evetts,  10  Ex.  298;  23  L.  J.  Ex.  273;  18  Jur.  655;  Cole  v. 
Keniot,  11  L.  J.  Q.  B.  221. 

(c)  Morris  v.  Delobbel-Flipo,  [1892]  2  Ch.  352. 

id)  Holroyd  v.  Marshall,  10  H.  L.  Cases  191 ;  33  L.  J.  Ch.  193;  U  W.  R.  171; 
7  L.  T.  N.  S.  172;  9  Jur.  N.  S.  213. 
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Contrasted  with  this  caau  is  Reeve  f.  Whitmore,'*'  when- 
the  lessoo  (if  a  brickfield  t-xccntcd  n  l)ill  of  sale  of  the  bricks. 
Ac,  then  in  and  upon  the  premises,  with  a  proviso  that  the 
lessee  shouUl  have  tlie  u>e  and  enjoyment  until  default,  or  the 
expiration  of  one  day  after  notice  in  writing  requiring  posses- 
sion ;  and  the  deed  contained  a  power  of  entry  and  sale;  and 
the  lessee  ga.ve  and  granted  to  the  grantee,  his  executors,  &c., 
or  his  or  their  agent>.  license  at  all  times  during  the  con- 
tinuance of  the  security  to  enter  on  the  premises,  and  there 
remain,  and  seize  and  hold  possession  of  the  property  then  on 
the  premises  as  if  the  same  formed  part  of  the  chattels 
thcreby  assigned.  Lord  Westbury  decided  that  the  bill  tjf 
sale  operated  only  as  an  assignment  of  the  property  on  the 
premises  at  the  tinie  of  its  execution,  and  that  although  a 
contract  to  assign  may.  in  Kquity.  operate  as  an  assignment 
3'et,  in  order  to  do  so.  it  must  purport  to  confer  an  interest 
in  the  future  chattels,  immediately,  l»y  its  own  force,  without 
the  necessity  for  any  furthei-  act  of  the  assignee  upon  the 
future  chattels  coming  into  existence ;  and  therefore  an 
assignment  of  existing  chattels,  coupled  with  words  amounting 
to  a  mere  licence  to  seize  after-acquired  property,  will  not 
operate   as   an   assignment   of   the  latter.'*' 

Therefore  there  must  lie  a  clear  assignment  of  chattels  to  be  pr't'erty'""'^'' 
thereafter  acquired,  and  no  intention  to  include  them  can  be 
implied  from  an  assignment  of  chattels  in  a  house,  with  a 
powi'r  to  enter  and  seize  all  the  goods  upon  the  premises,  for 
such  words  do  not  clearly  apply  to  future  property.'" 
Formerly  it  was  held  that  for  the  contract  to  operate  as  an 
assignment,  the  chattels  must  be  so  specifically  described  as 
to  be  identified;"'  and  the  degree  of  specific  description 
required  was  discussed  in  cases  which  (k)  not  now  seem  to  call 
for  particular  reference." 

It  was  at  length  decided  that  if  part  of  the  property  could 
be  identified  and  part  could  not,  the  Court  would  enforce 
the  contract  against  the    property  capable  of  ascertainment, 

('i)  33L.  J.  Ch.  83;  li  W.  R.  \Vi;  H  L.  T.  til  ;   I  De  G.  J.  4  S.  1. 

(6)  See  also  CoUyer  r.  1sbuc8.  19  Ch.  U.  Hi  ;  M  W.  R.  70;  61  L.  J.  Ch.  U ;  45 
L.  T.  M7. 

(r)  TapfleUl  r.  Hillmiili,  «  M.  Jt  G.  245  ;  VI  L.  J.  C.  P.  311  ;  6  Scott.  N.  R.  9«7; 
7  Jur.  771. 

(<i)  Belding  V.  Roiul.  t  H.  Jt  C.  l>o5;  13  1,.  T.  tWi;  1.1  W.  K.  sil7  ;  11  .lur.  N.  S. 
M7;  31L.  J.Ex.  lU. 

{e)  Lnzanii*  r.  Aii.lni<le,  5  l".  1'.  D.  MH  ;  H  L.  T.  *) ;  21»  W.  R.  15  ;  ti>  L.  J.  C.  P. 
847;  ClemcntK  r.  MiUthcws,  11  y.  H.  D.  !*W  ;  Petoli  r.  Tutin,  1.1  .M.  i  W.  IKi; 
15  L.  .1.  Kx.  280  ;  Lt-atlmiu  t..  Amor,  2»i  W.  K.  7:nt ;  17  L.  J.  y.  B.  6»1  ;  3S  L.  T.  7»5. 
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and  that  it  was  sufficient  if  the  property  could  be  identified 
as  being  referred  to  by  the  contract  at  the  time  when  the 
contract  was  sought  to  be  enforced.-"' 

Eventually,  the  question  came  before  the  House  of  Lords, 
and  by  their  decision  distinctions  formerly  drawn  seem 
abolished.  An  assignment  of  specific  after-acquired  property 
is  now  held  to  be  effectual  whether  the  property  is  capable  of 
ascertainment  or  not  at  the  time  the  contract  was  made,  if 
capable  of  identification  when  the  subject-matter  of  the  con- 
tract has  come  into  existence,  and  it  is  sought  to  enforce  the 
security.  So  there  may  be  an  assignment  of  specific  future 
property  falling  within  general  descriptive  words,  nor  is  there 
any  rule  that  a  contract  is  too  vague  to  be  enforced  in  the 
sense  of  embracing  much  within  its  terms.  Beldingu.  Read, 
and  other  cases,  deciding  that  the  property  must  be  so 
described  as  to  be  capable  of  identification  at  the  time  the 
contract  was  made  are  thus  overruled.'"  But  there  may  be 
an  assignment  so  indefinite  and  uncertain,  and  in  that  sense  so 
vague  in  its  terms,  that  the  Courts  will  not  give  effect  to  it 
because  of  the  impossibility  of  ascertaining  to  what  it  is 
applicable;'*'  and  it  remains  yet  to  be  decided  whether  an 
instrument  whereby  a  person  charges  all  present  and  future 
personalty,  which  was  formerly  held  ineffectual,'''  would  now 
be  enforced  in  equity.'*' 

property '""^'^  There  may  be  other  objections  to  the  title  of  a  claimant 
to  after-acquired  property ;  as  for  instance  where  the  grantor, 
a  trader,  to  secure  a  loan,  assigned  his  premises,  together  with 
the  goodwill  and  all  the  goods,  Avares,  merchandise,  stock-in- 
trade,  fixtures,  furniture,  articles,  effects  and  things  belonging 
to  him  in  respect  of  his  business.  The  bill  of  sale  declared 
that  after-acquired  property  of  the  same  description  should  be 
included  in  the  security,  providing  that  the  articles  assigned 
should  remain  in  the  grantor's  possession  until  the  mortgagee 
should  enter,  and  secured  to  the  moi'tgagee  a  share  of  the 
profits  of  the  Ijusiness  in  lieu  of  interest.  The  grantor  sold 
some  of  the  goods  on  credit,  and  the  mortgagee  took 
possession,  giving  notice  to  the  purchasers  to  pay  him  the 
price,  but  on  the  grantor  going  into  liquidation  it  was  held 
that  book-debts  were  not  assigned  by  the  deed,  and  that  the 

(a)  Coombe  v.  Carter,  36  O.  D.  348 ;  36  W.  R.  293  ;   57  L.  T.  823  ;  56  L.  J.  Cb. 
981. 

(A)  Tailby  r.  Official  Receiver,  13  App.  Cases,  523. 

(e)  Tadman  r.  D  Epineuil,  20  Ch.  D.  758;  47  L.  T.  157  ;  30  W.  R.  702. 
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unpaid   piirchase-intUK'y  was  the  procecdw   of  go(Mls  allowcii  to       Sec.  5. 
be*  solil   by  the  gnintoi-   tor  ]\\<  own  jinifit,  ami   passed   t<>  hin        L1878.J 
trustee.'"' 

A  inortj^'apee  of  after-acquired  property  liad  priorit}'  ovei- 
exeeutiun  ereditors,  and  was  entitled  to  an  injunction  restrain- 
ing them  from  dealinj;  therewith;'*'  but  the  equitable  estate 
of  the  niortgiijifee  under  a  bill  of  sale  of  after-acquired  i)ro- 
perty  will  l)e  postjjoned  to  that  of  a  purchaser  in  good  faith, 
for  value  and  without  notice,  who  has  taken  actual  possession 
of  the  thing  sold,  for  as  the  grant  of  chattels  to  be  ac(|uired 
confers  only  an  equitable  interest,  if  before  possession  is  taken 
the  legal  estate  and  interest  become  vested  in  another  person 
without  notice  of  the  prior  equitable  interest,  he  will  become 
the  owner  Ijoth  at  law  and  in  equity.''"' 

5.   (1878.)  From  hikI  aftpr  the  coinnieiu'emeut  of  Appiuiaion  of 

"      \.«.v.»  t  v-r./  Act  to  trade 

this  Act  trade  inachineiv  shall,  for  the  purposes  c»f  imwhinery. 
this  Act,  be  deemed  to  be  personal  chattels,  and  any 
mode  of  disposition  «>f  trade  machinery  by  the  owner 
thereof,  Avhich  would  be  a  bill  of  sale  as  to  any  other 
personal  chattels,  shall  be  deemed  to  be  a  bill  of  sale 
within  the  meaning  of  this  Act. 

For  the  purposes  of  this  Act — 
"  Trade  machinery  "  means  the  machinery  used 
in  or  attached  to  any  factory  or  workshop  ; 

Ist.  Exclusive  of  the  fixed  motive-powers, 
such  as  the  water-wheels  and  steam 
engines,  and  the  steam-boilers,  donkey 
engines,  and  other  fixed  appurtenances  of 
the  said  motive-powers  ;  and, 

2nd.  Exclusive  of  the  fixed-power  machinery, 
such  as  the  shafts,  wheels,  drums,  and 
their  fixed  appurtenances,  which  transmit 
the  action  of  the  motive  powers  to  the 
other  nuichinery,  fixed  and  loose ;  and, 

(ii)   Browne  r.  Fryer,  4«l  L.  T.  tU7. 
{bi   Holn.yil  r.  MiirMlinll,  10  H.  L.  (uses,  191. 

(r)  .I.iwpli  r.    LyoiiH.   1.5  Q.  H.  D.  Jso  ;  .<<  W.    R.  1«  :  M   L.  .1.  Q.  B.  1  ;    .M 
L.  T.  7M)  ;  Uullas  p.  RobiUHon,  15  Q.  B.  D.  ^SS  ;  33  W.  R  2*1 ;  61  L.  J.  Q.  B.  304. 
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8rd.  Exclusive  of  the  pipes  for  steam,  gas, 
and  "water  in  tlie  factory  or  workshop. 

The  machinery  or  effects  excluded  by 
this  section  from  the  definition  of 
trade  machinery  shall  not  be  deemed 
to  be  personal  chattels  within  the 
meaning  of  this  Act. 

"  Factory  or  workshop  "  means  any  premises  on 
which  any  manual  labour  is  exercised  by 
way  of  trade,  or  for  purposes  of  gain,  in  or 
incidental  to  the  following  purposes  or  any 
of  them  ;  (that  is  to  say) 

{a.)  In  or  incidental  to  the  making  any 
article  or  part  of  an  article  ;  or 

(6.)  In  or  incidental  to  the  altering,  repair- 
ing, ornamenting,  finishing,  of  any 
article  ;  or 

(c.)  In  or  incidental  to  the  adapting  for  sale 
any  article. 

Trade  By  sec.  6  of  the  amendment  Act,  a  bill  of  sale  of  any  trade 

machinery,  machinery  used  in,  attached  to,  or  brought  upon  any  land, 
farm,  factory,  workshop,  shop,  house,  warehouse  or  other 
place,  in  substitution  for  anj'  of  the  like  trade  machinery 
specifically  described  in  the  schedule,  shall  not  be  void, 
although  such  substituted  trade  machinery  is  not  so  specifi- 
cally described,  and  was  not  the  property  of  the  grantor  at  the 
time  of  the  execution  of  the  bill  of  sale. 

It  would  seem  that  trade  machinery,  although  to  be 
deemed  personal  chattels  for  the  purposes  of  the  Acts,  does  not 
necessarily  become  so  for  all  purposes.*"* 

The  articles  excluded  from  this  definition  of  trade  ma- 
chinery are  not  personal  chattels  within  the  Acts  for  any  pur- 
pose whatever ;  even  where  they  are  not  affixed  to  the  land 
with  which  they  are  assigned,  but  to  other  land  not  belonging 
to  the  grantor.'"     A  deed  therefore  which  is  void  as  a  bill  of 

(rt)  Meux  V.  Jacobs,  L.  R.  7  H.  L.  481. 

ib)  Topham  v.  Greenside,  37  Ch.  D.  281 ;  36  W.  R.  4&4  ;  57  L.  J.  Cb.  583  ;  Ss 
L.  T.  274. 
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sulc  may  still  (i|niaU'  us  ii  valid  security  ovcraiLich^s  cxceptc-d 
frotn  the  detiiiitiou  of  personal  chattt'ls.'"'  Tliero  is.  iiowever, 
mucii  (lifHculty  in  deciding  wliut  tho  Legislature  intended  to 
include  or  exclude,  and  it  remains  for  judicial  decisions  to 
interpret  the  words  of  the  section.  Trade  machinery  is  not 
within  sec.  7  of  the  princij)al  Act,'"  nor,  it  would  seem,  if 
affixed  to  the  freehold,  is  it  within  the  operation  of  the  n-puted 
ownership  clause  of  the  Bankruptcy  Act.'*"' 

Trade  machinery,  if  affixed  to  the  land,  still  i)asses  without  'fruile 
express  mention  hy  a  mort<?af^e  of  the  land.  So  where  the 
ovvn«'r  of  land  and  buildinu;s,  used  for  the  purposes  of  his 
l)usiness,  in  which  there  was  fixed  trade  machinery,  mortgaged 
them  in  fee  without  any  reference  to  fixtures  or  machinery, 
agreeing  by  the  mortgage  that  the  powers  conferred  by 
sec.  19  of  the  Conveyancing  Act,  1881,  should  be  exercised 
without  the  notice  retpiired  by  that  Act,  it  was  hold  tliat  the 
mortgagewasnotal)illof  sale  or  assignment  of  trade  machinery, 
which  pa.ssed  nnl}'  by  virtue  of  being  affixed  to  tho  freehold; 
and  that  as  the  deed  did  not  give  a  power  to  seize  or  take 
possession  of  the  trade  machinery  as  chattels,  but  only  as 
part  of  the  freehold,  and  did  not  authorize  the  mortgagee  to 
sell  the  trade  machinery  apart  from  the  freehold,  a  valid 
security  over  the  trade  machinery  was  given.'*'  And  the  same 
was  held  where  then;  was  express  reference  to  fixed  trade 
machinery,  specifi(>d  in  a  schedule,  the  Court  inferring  tluit  it 
was  only  intended  to  pass  as  part  of  the  mortgaged  build- 
ings. '•"  So  an  erpiitable  deposit  of  deeds  of  leasehold 
premises  will  give  a  right  to  fixed  trade  machinery,  even 
though  accompanied  by  an  agreement  to  execute  a  legal 
mortgage.'"  iiut  as  sec.  7  of  the  princi]>al  Act  does  not 
protect  trade  machinery,  if  the  mortgagee  ac(juires  an 
interest  in  the  trade  machinery  distinct  from  the  land,  or 
has  power  to  sever  and  sell  the  trade  machinery  separately, 
the  Acts  will  apply.  Therefore  if  a  mortgagee  of  land 
desires  to  have  the  power  of  selling  trade  machinery  separ- 
ately he  must  take  a  bill  of  sale.'" 

An  agreement  authorizing  possession  of  certain  premises, 
and  of  everytiiing  which  should  have  been   l):iill .  erected,  or 

(o)  JSx;..  Byrne,  rr  Bunlett,  .•O  Q.  H.  I).  .UO. 

(4)  BaU-hoUli>r  r.  Vales,  a?*  Ch.  I).  112;  o7L.  J.  Ch.  60"  ;  3(5  W.  K.  ..it) ;  ..ii  L.  T.47. 
(<•)  Wliilinore  r.  Kini).-*-)!!.  20  h.  J.  Cli    .301  ;  3  Jur.   N.  S.   2.J0  ;  2.t    Hiav.   313  ; 
fxp.  WilHoii,  rr  MlilUrwnrtll.  I  I).  A  < ".    I  U. 

(d)  Brooke  r.  Br.H.ke  [IMIU  ,  2  Cli.  t*»>:  71  I-.T.  311M. 

(e)  Etp.  LuBly,  0  Mc.r.  18  ;  37  W.  U.  301 ;  (10  L.  T.  100. 
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Sec.  6.  ])laced  thereon  which  would  not  require  registration  within 
[1882.]  the  meaning  of  the  Bills  of  Sale  Acts,  was  held  not  to  cover 
trade  machinery  as  defined  by  the  section.*"'  An  unpaid 
vendor's  lien  extends  to  trade  machinery  fixed  to  the  freehold, 
and  as  the  lien  is  given  by  law  there  is  nothing  to  register, 
and  the  Acts  do  not  apply.'*' 

Under  the  Bills  of  Sale  Act,  1854,  trade  machinery 
was  subject  to  the  same  rule  as  ordinary  fixtures,  and  passed 
with  the  land ;  •'"'  thus  where  a  millowner  deposited  title 
deeds  by  way  of  mortgage,  and  then  annexed  trade  machinery 
to  the  mortgaged  premises  by  bolts  and  screws,  afterwards 
giving  a  bill  of  sale  of  the  machinery  to  an  assignee  who  had 
notice  of  the  mortgage,  the  machinery  was  held  to  pass  to  the 
mortgagees  as  against  the  bill  of  sale  holder. ''"  It  has 
also  been  held  that  an  assignment  of  trade  machinery 
would  pass  without  special  mention  such  things  as 
were  an  essential  part  of  the  machine,  although  moveable  and 
actually  removed  for  a  particular  purpose — as  a  millstone 
removed  for  repair ;  and  that  if  the  machine  was  a  fixture, 
the  moveable  part  of  it  must  also  be  so  held,'*'  thus  belts  for 
driving  fixed  machines,  which  could  not  be  taken  off  without 
cutting,  or  unfixing  the  machines,  were  held  part  of  them  ;  '''' 
Ijut  chattels  which  had  never  been  fitted  to  the  machine, 
though  made  to  be  used  with  it,  would  not  pass.'"' 

Another  statutory  definition  of  factory  or  workshop  is 
given  in  the  Factory  and  Workshop  Act,  1878  (41  Vic.  c.  16, 
s.  93). 

Exceptional  to      g,  (1882.)  Notliiiio:   Contained   in    the    foresroiner 

certain  things.  .  .  »         » 

sections  of  this  Act  shall  render  a  bill  of  sale  void 
in  respect  of  any  of  the  following  things  ;  (that  is 
to  say), 

(u)  Ite  London  &  Lancashire  Paper  Mills  Co.,  58  L.  T.  798 ;  57  L.  ,T.  f 'h.  766- 
(6)    Re  Vulcan  Iron  Works,  W.  N.,  1888,  37. 

(c)  Climie  v.  Wood,  L.  R.  4  Exch.  328  ;  37  L.  J.  Ex.  158 ;  18  L.  T.  609. 
{d)  LonKbottom  v.  Berry,  L.  R.  5  Q.  B.  123 ;  10  B.  &  S.  852  ;  39  L.  J.  Q.  B.  37  ; 
22  L.  T.  385. 

(e)  Mather  v.  Eraser,  2  K.  &  J.  559  ;  Cort  v.  Sagar,  3  H.  &  N.  370  ;    27  L.  J. 
Ex.  378. 

(f)  Sheffield  &  S.  Yorks  Society  v.  Harrison,  33  W.  R.  144;  51  L.  ,1.  Q.  B.  15  ; 
15  Q.  B.D.  .3.58. 

ig)  Exp.   Astlmry,  re  Richards,  L.  R.  4Ch.630;  38  L.  J.  Bank.  9;  17  W.  R. 
997;  20  L.  T.  997. 
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(1.)  Any  ^'ntwin^  c-rups  separatt'ly  as.si^^iicd  or 
c'liar«^t'd  where  such  crops  were  actually 
*jrowinjj  at  tlie  time  when  the  bill  of  sale 
was  executed. 

(2.)  Any  fixtures  separately  assigned  <>r 
charged,  and  any  i)lant,  or  trade  ma- 
chinery where  such  fixtures,  plant,  or 
trade  machinery  are  used  in,  iittachcd  to, 
or  brou<^ht  upon  any  land,  farm,  factory, 
workshop,  shop,  house,  warehouse,  or 
other  place  in  substitution  for  any  of  the 
like  fixtures,  plant,  or  trade  machinery 
specifically  described  in  the  schedule  to 
such  bill  of  sale. 

It  lias  been  decided  tViat  this  section,  like  ss.  4,  5,  must 
be  read  subject  to  8ec.  9  of  the  amendment  Act,  .'uul  does  not 
protect  against  the  grantor  a  bill  of  sale,  even  of  the  excepted 
chattels,  unless  made  in  accordance  with  the  form  in  the 
schedule  to  the  Act.'* 

A  l)ill  of  sale  of  the  chattels  mentioned  seems  to  Ije  within  Sntistituted 
the  saving  of  the  section  although  they  are  not  specitically 
described  in  the  schedule,  and  were  not  the  property  of  the 
grantor  at  the  time  of  the  execution  of  the  bill  of  sale;  but 
sub-sec.  2  does  not  protect  any  additions  to  the  property 
specifically  described.  It  has  been  said  that  if  the  schedule  to 
a  bill  of  sale,  in  accordance  with  the  form,  specifically  de- 
scribed the  chattels,  and  added  words  covering  substituted 
goods,  the  form  of  the  deed  would  be  in  accordance  with  the 
statute,  though  the  schedule  would  contemplate  substitution.'"' 

Uefore  the  section,  a  mortgage  of  a  mill  with  trade 
machinery  had  been  held  to  include  machinery  affixed  in 
substitution  for  that  of  a  like  description  on  the  premises  at 
the  lime  of  the  mortgage,  but  destroyed  by  fire.'*' 

Growing  crops  and  fixtures  are  personal  chattels  within 
the  Hills  of  Sale  Acts  when  separately  a.ssigned  or  charged 
but  fixtures  (except  trade  machinery)  are  not,  when  assigned 
with  an  interest  in   any  land   or  Ijuilding   to   which   they  are 

(a)  TUomaa  c.  Kelly,  13   App.  CasoH,  600. 
A)  Irish  C.  8.  Buildiinf  Sociclv  »,  Mahon.T,  10  Ir.  ('.  I,.  R.  .3fi3. 
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Sec.  6.       affixed,  nor  are  growing  crops  when  assigned  with  any  interest 

[1878.^  in  the  land  on  which  they  grow/"'  and  no  fixtures  or  growing 
crops  shall  be  deemed  separately  assigned  or  charged  merely 
because  thoy  are  assigned  by  separate  words,  or  that  a  power 
of  severance  is  given  without  otherwise  taking  possession  of 
the  land  or  building  to  which  they  are  affixed  or  on  which  they 
grow.  *'  Growing  crops,  although  assigned  with  other  goods, 
are  deemed  separately  assigned  within  the  section.  '  Trade 
machineiy,  as  defined  by  sec.  b  of  the  principal  Act,  is  to  be 
deemed  personal  chattels.  Plant  in  its  ordinary  sense  is  said 
to  include  the  tools,  apparatus,  &c.,  permanently  used  in 
cari'ving  on    any  trade  or  mechanical  business.  "^ 

Certain  instru-       6.  (1878-)  Everv     attornment,      instrument,      or 

ments  sriving  .  .     .  , 

powers  of  agreement,    not    bemcr    a   nunmcj  lease,    wnereby   a 

distress  to  be  ®  .      °  .  °  '  -^ 

subject  to  this    power  01  distress  is   criven  or  acrreed  to  be  criven  bv 

Act  ■"■  o  o  o  . 

any  person  to  any  other  person  by  way  of  security  for 
any  present,  future,  or  contingent  debt  or  advance, 
and  whereby  any  rent  is  reserved  or  made  payable  as 
a  mode  of  providing  for  the  payment  of  interest  on 
such  debt  or  advance,  or  otherwise  for  the  purpose  of 
such  security  only,  shall  be  deemed  to  be  a  bill  of 
sale,  "vvithin  the  meaning  of  this  Act,  of  any  personal 
chattels  which  may  be  seized  or  taken  under  such 
power  of  distress/^' 

Provided,  that  nothing  in  this  section  shall  ex- 
tend to  any  mortgage  of  any  estate  or  interest  in  any 
land,  tenement,  or  hereditament  which  the  mort- 
gagee, being  in  possession,  shall  have  demised  to  the 
mortgagor  as  his  tenant  at  a  fair  and  reasonable 
(2)  Page  98.       rent.'2> 

<  1>  The  effect  of  sec.  4  of  the  amendment  Act  will  be  to  add  a 
fiu-ther  difficulty  to  the  use  of  the  attornment  clause  in  mort- 
gages, for  the  object  of  such  clause  has  been  to  enable  the 
mortgagee  to  seize  property  not  assigned  by  his  security  ;  and 

(a)  Sec.  4,  clause  2  (1878). 
(6)  Sec.  7  (1878). 

(c)  Roberts  r.  Roberts,  13  Q.  B.  D.  794. 

(d)  See  )^T  Lindley,  L..T.,  Yarmoutb  r.  France,  19  Q.  B.  D.  6.58. 
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SCO.   6  extends  to  a  distress  o\\    tin-  ^oods  of  stninf^crs.  and 
not  only  to  the  property  of  the  <^nintor.'°' 

The  docuTUfsnts  mentioned  in  the  sectioti  are  t.o  be 
deemed  hills  of  sale,  l)iit  are  not  l)ills  of  sah'  within  sec.  !•  of 
the  amendment  Act,  and  need  not  lie  in  the  scihednled  form, 
thouji^h  they  are  i;o  be  treated  as  bills  of  Hale  for  the  purposes 
of  registration  '"'  It  will  be  oltserved,  moreover,  that  a 
document  within  the  section  is  deemed  a  bill  of  sale 
only  so  far  as  regards  any  personal  chattel.s  whicli 
may  l)e  seized  or  taken  undi-r  a  power  of  distress,  Jind 
the  section  does  not  avoid  the  document  itself  for  all 
purpo.ses.'*'  Where  no  personal  chattels  are  seized  or 
taken,  the  section  does  not  sipply,  or  affect  the  operation  of 
an  attornment  clause  so  far  as  it  creates  the  relation  of  land- 
lord and  tenant  as  between  mortgagor  and  mortgagee,  for 
the  clause  consists  of  two  severable  things;  .so  far  as  it  creates 
the  relation  of  landlord  and  temint  it  is  not  within  the  Acts, 
but  so  far  as  it  gives  a  power  of  di.stress  as  incident  to  that 
relation  it  is  a  bill  of  sale  and  subject  to  the  section. i*^'  And 
the  validity  of  an  agreement  entered  into  between  a  landlord 
and  tenant,  so  far  as  relates  to  the  tenancy,  is  not  affected 
because  containing  a  clause  giving  a  power  of  distress,  void 
under    the    Acts.'  Indeed,    an  attornment    clause  in    a 

mortgage  of  realty,  even  if  itself  void,  does  not  necessarily 
avoid  the  whole  deed  ;'''  and  though  probably  insufficient  to 
<'oiifer  any  securit}',  it  appears  to  give  a  mortgagee  the  right, 
as  landlord,  to  proceed  to  recover  ])ossession  under  R.  S.  C. 
188a,  Order  III.  R.  (i.  Order  XIV.  R.  1.'/' 

The  section  applies  to  attornments  by  way  of  security  for  Attonuncnts. 
money,  whether  the  attornment  cdause  is  followed  by  an 
express  power  of  disti'ess,  or  the  right  to  distrain  is  claimed 
as  incident  to  the  demise;'"'  though  it  was  formerly 
questioned  whether  an  attornment  (clause  not  giving  auy 
exj)re8s  power  of  distress  was  within  the  section  at  all :  and 
the  section  was  held  not  to  ap])ly  to  an  attornment  clause 

(a)  Green  c.  MarHh  [1S92],  2  Q.  H.  33(). 

(6)  Et/,.  Kennedv,  rt-  WiiliK,  21  Q.  B.  D.  384;  5  Mor.  189;  .%  W.  R.  793;  57 
L.  J.  Q.  H.  ftU;  ."iOL.  T.  7». 

(<•)  Mumford  r.  lolliir,  2r,  Q.  H.  D.  279  ;  .W  W.  R.  716  ;  69  L.  J.  Q.  H.  CiS. 

(d)  Stevens  p.  MarHton,  .JO  W.  R.  129. 

If)  Kz-O'Dwyer.  19  L.  R.  Ir.  19. 

(/)  Hall  r.  Comfort,  18  Q.  B.  D.  1 1  :  M.'.  W.  1{.  is  ;  6.1  L.  T.  560  ;  .16  L.  J.  Q.  H. 
IN.5;  .Mumford  v.  (Vllier,  2,5  Q.  B.  I).  279. 

(il)  Exp.  Kennedy,  rr  Willis,  21  ().  H.  0.384. 
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whereby  a  mortgagee  was  empowered  to  determiine  the 
term  and  re-enter,  although  a  right  of  distress  attached  to  the 
rehitionship  of  landlord  and  tenant  thereby  created.'"' 

Prior  to  the  section  an  attornment  clause  in  a  mortgage 
deed  created  all  the  incidents  and  remedies  of  an  ordinary 
tenancy,  and  the  mortgagee  might  distrain  goods  on  the 
mortgaged  premises,  whether  those  of  the  mortgagor  or 
a  stranger ;  thus,  where  after  a  mortgage  with  an  attorn- 
ment clause  the  mortgagor  let  to  a  tenant  who  assigned 
certain  of  his  goods  on  the  premises,  by  a  bill  of  sale,  on  the 
original  mortgagee  seizing  the  goods  as  distress  for  rent  in 
arrear  under  the  attornment  clause,  it  was  held  that  the 
distress  was  justified,  and  that  the  bill  of  sale  holder  could 
not  recover  damages  for  the  seizure.'*' 

Attornments.  But    the    section   would   now    avoid    the     distress ;    thus 

where,  four  years  after  a  mortgage  containing  an  attornment 
clause,  at  a  fair  rent,  the  mortgagor,  being  in  arrear  with  his 
interest  signed  a  document  undertaking  to  hold  the  premises 
as  tenant  to  the  mortgagees  at  a  rent  which  was  not  found 
to  be  other  than  fair  and  reasonable,  but  the  document  was 
colourable  only  in  so  far  as  it  purported  to  alter  existing 
arrangements,  there  being  no  change  of  possession  or  inten- 
tion to  make  a  real  demise,  the  rent  being  reserved  only  to 
further  secure  principal  and  interest  ;  the  mortgagees  having 
seized  goods  of  third  parties  as  a  distress,  it  was  held  on 
their  bringing  trover  that  both  documents  were  to  be  deemed 
bills  of  sale,  and  were  void  for  want  of  registration. '<"' 

A  mortgage  contained  an  attornment  clause  whereby  the 
mortgagor  attorned  tenant  to  the  mortgagee  from  year  to 
year  at  a  yearly  rent  payable  quarterly,  the  first  payment  to 
be  made  on  the  first  of  the  month  next  after  any  interest 
should  become  in  arrear,  all  money  recovered  by  the 
attornment  clause  to  be  accepted  in  the  first  place  in 
or  towards  satisfaction  of  interest  in  arrear.  Default  having 
been  made,  the  mortgagee  distrained,  and  the  mortgagor  sub- 
sequently became  bankrupt.  It  was  held  that  the  distress 
was  invalid  and  that  the  trustee  was  entitled  to  the  pro- 
ceeds.'*''     So  it  has  been   held   that   the  Acts   apply  to   an 

(«)   Hall  V.  Comfort,  18  Q.  B.  D.  11. 

(4)  Kearsley  r.  Phillips,  31  W.  R.  9(X)  ;  52  L.  J.  Q.  B.  581  ;  11  Q.  B.  D.  621  ;  i9 
L.  T.  4;i5. 
(c)  Green  v.  Marsh  (1892),  2  Q.  B.  330. 
(rf)  Exp.  Kennedy,  re  Willis,  21  Q.  B.  D.  384. 
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agreement  for  letting  a  puI)lic-house,  l)y  which  tlii»  Ijindlonls 
())rowprs)   won-   I'mpuwcrcd    to   cntor   on   th«'     prcmisfH    iiiul 
di»tniin  for  the  anntunt  iluc  to  tlicni  for  jyooils  supplied  to  the 
tenant.'" 

Formerly  ii  semrity  over  chattfls  l)y  assignment  or  AuonimiutB. 
demise  of  a  debtor's  interest  in  premises,  with  a  proviso 
that  the  |)remises  and  chattels  should  be  lield  by  the  del)tor  as 
tenant  from  year  to  year,  at  a  rent  which,  together  with  the 
tenancy,  was  to  cease  on  pavinent  of  all  moneys  recoverable 
under  the  .security,  a  j)ower  of  entry,  without  previous  demand, 
being  also  reserved  on  default  in  payment,  was  held  not  frau- 
dulent under  the  Statute  of  Elizabeth,  or  the  Bankruptey  or 
Bills  of  ,*>ale  .\cts  ;  nor  was  a  mortgage,  by  which  the  mort- 
gagor attorned  tenant  to  the  mortgagee  at  a  fixed  rent 
with  a  power  of  flistress,  a  licence  to  seize  within  the 
repealed  Act  ;'*'  and  it  was  decided  that  a  power  of  distress 
in  an  agreement  for  the  hire  of  chattels  was  not  a  fraud  on  the 
bankruptcy  laws.'*"' 

It  was  al.so,on  more  than  one  occasion, decided  that  an  attorn- 
ment i)y  the  mortgagor  brought  the  mortgagee,  as  landlord, 
within  the  protection  of  sec.  IM  of  the  Bankruptcy  Act.  ISSO.""" 
The  test  in  such  cases  was  afterwai'ds  decided  to  be  whether 
the  intention  was  to  eieate  a  real  tenancy,  or  whethei-  the 
tran.saction  was  a  mere  device  for  giving  an  additional  security 
to  the  mortgagee  in  the  event  of  the  mortgagor's  bankruptcy. 
I  f  the  attornment  clause  constituted  a  real  relation  of  landlord 
and  temint  between  the  parties,  a  distress  levied  for  the  rent 
fixed  by  the  clause  was  good  as  against  the  trustee  in  the 
bankruptcy  of  the  mortgagor. 

An  attornment  clause  in  a  second  mortgage  might  be  valid, 
notwithstanding  there  was  a  like  {-lause  in  a  |)]'ior  mortgage  of 
the  same  premises,  and  if  the  amount  of  the  rents  fixed  by  tin- 
two  clauses  was  a  fair  i*ent  of  the  pi-operty.  so  that  there  was  no 
fraud  on  the  bankruptcy  laws,  valid  distraints  might  be  levied 
by  both  mortgagees  after  the  commencement  of  the  liank- 
rnptcy.'''  .\nd  before  the  amendment  Act  a  mortgage  con- 
taining an  attornment  clause  was  held  to  pass  tenant's  fixtures 

(u)  Pulbrook  r.  Ashby,  3.5  W.  R.  779. 

(6)  Morton  c.  WofxU.  :is  L.  J.  Q.  B.  si  ;   L.  R.  i  Q.  H.  L'OT  ;  17  W.  R. 

(r)  Leman  r.  Yorks  Waj^on  Co.,  50  L.  J.  fh.  iOS. 

(d)  Se<'tion  42  i»  the  oorreHixmdinK  section  of  the  Bauknipt<'y  Act,  1888. 

(e)  Exp.  Punuett,  r<  Kitchin,  16  Ch.  D.  226 ;  29  W.  R.  129  ;    50  L.  J.  Cb.  212', 
44  T,.  T.  22ti. 
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placed  oil  the  premises  after  the  date  of  the  mortgage,  for  the 
mortgagee  does  not  cease  to  be  mortgagee  because  he  is  made  a 
landlord.'"' 
Attornments.  A  mortgage  with  an  attornment  clause  and  an  agreement 

authorizing  the  mortgagee  at  any  time  within  three  months 
from  the  date  of  the  mortgage,  without  any  previous  notice,  to 
enter  on  the  premises  and  determine  the  tenancy,  creates  a 
tenancy  from  year  to  year,  and  not  at  will ;  therefore,  apart 
from  the  section,  the  mortgagee  might  have  distrained  for  the 
i-ent  reserved,  although  in  the  meantime  the  mortgagor 
became  bankrupt;'*'  and  it  was  not  an  objection  that  the  rent 
was  of  a  fluctuating  amount.''^' 

(2)  It  is  important  to  observe  that  the  benefit  of  the  pro- 
viso is  limited  to  cases  where  the  mortgagee,  "  being  in. 
possession,"  leases  to  the  mortgagor  ;  and  this  has  been  held 
to  apply  only  to  cases  when  the  mortgagee  has  taken  posses- 
sion and  subsequently  demises  to  the  mortgagor,  and  not 
where  no  actual  possession  has  Ijeen  taken  and  the  demise  is 
created  by  the  mortgage  deed  itself.'""  Neither  the  mortgage 
itself,  nor  a  subsequent  document  modifying  the  arrange- 
ment under  the  mortgage  for  the  purpose  of  further  securing 
money,  makes  the  mortgagee  a  inortgagee  in  possession  within 
the  section ;  for  what  was  intended  to  be  protected  is  a  lease  in 
good  faith  by  a  mortgagee  in  possession  to  a  mortgagor,  and 
not  a  mere  lease  to  secure  money. '^'  It  has  been  held  that 
the  possession  of  a  mortgagor,  who  withholds  possession  from 
the  mortgagee  after  the  latter  has  demanded  it,  is  a  wrongful 
possession.'-'''  Where  the  mortgage  contains  an  attornment 
clause,  a  mortgagee  in  possession  is  liable  for  wilful  default  in 
receipt  of  the  rent.'''' 

The  words  fair  and  reasonable  rent  seem  to  be  introduced 
to  jirevent  the  reservation  of  a  rent  to  the  mortgagee  equal  to 
the  amount  of  the  loan  ;  and  in  determining  what  is  a  fair 
and  reasonable  rent,  the  test  will  be,  is  the  rent  excessive 

(«)  Exp.  Punnett,  re  Kitchin,  16  C.  D.  226. 

(h)  Exp.  Queen's  Benefit  Building  Society,  re  Tlirelfall,  16  Ch.  D.  274  ;  4ri 
L.  T.  74  ;  50  L.  J.  Ch.  3la  ;  29  W.  R.  128. 

(c)   Exp.  Voisey,  re  Knight,  21  Ch.  D.  Ul  ;  52  L.  J.  Ch.  121  ;  47  L.  T.  362  ; 
31  W.  R.  19. 

{(/)  Exp.  Kennedy,  re  Willis,  21  Q.  B.  D.  384. 

(e)  Green  v.  Marsh  [1892],  2  Q.B.  330. 

(V)  Bagnall  i'.  Villar,  12  Ch.  D.  812. 
■  {g)  Re  Stockton  Iron  Works  Co.,  40  L.  T.  29  ;  10  Ch.  D.  335  ;    27  W.  R.  433; 
48  L   J.  Ch.  417. 
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coiisideriti^  thf  iiiitiire  of  tlif  prdpiTty,  ami  doe*  il 
>ticw  of  itself  that  then'  wiis  lu)  intention  to  creiite  a  real 
tenancy.'"  It  would  seem  that  if  the  rent  fi.xed  hy  the  elause  be 
so  excessive  that  the  Court  comes  to  the  conclusion  that  it  was 
not  intended  to  create  a  real  rent  or  a  real  tenancy,  the  clause 
aiul  any  distress  levied  under  it,  even  though  before  the  com- 
luencenient  of  the  l)ankruj)tcy,  will  be  invalid  as  a  fraiiil  on 
the  bankrujitcy  laws,  for  the  section  of  the  Mankruptcy  Act. 
giving  a  lamllord  or  other  person  to  whom  rent  is  due- 
from  the  bankrupt  a  right  of  distress,  docs  not  protect  a  dis 
tr«'ss  levied  for  a  sham  rent;  thus,  where  a  triuler  executed  a 
mortgage  to  secure  a  current  account,  attorning  tenant  to  the 
mortgagee  at  a  rent  of  £8,WU,  when  the  yearly  value  of  the 
property  was  £140  otdy,  the  Court  held  that  the  rent  reserved 
by  the  attornment  clause  wa.s  so  excessive,  that  it  could  not 
have  been  intended  to  create  a  real  tenancy,  and  that  the 
»tt«)rinnent  clause  was  invalid  against  a  trustee  uiuler  the 
mortgagor's  licpiidation.'*'  The  rent  reserved,  however,  will 
enure  as  a  security  as  well  for  the  principal  as  the  interest  of 
the  mortgage  debt.'*"' 

7.  (1878.)  N<»  fixtures  or  Ln-owiiu' crops  shall  be '*'""•"*•' "^ 

•■'  "^  f  -i  jrrowinK  crops 

tU'fiued  under  this  Act  to  be  separately  assigned  or  j^p,'",*,'*; 
charged,  by  reason  only  that  they  are  assigned  by  ^I't-'n  the  una'' 
separate  words,  or  that  power  is  given  to  sever  them  i^^'^^l^j^J 
from  the  land  or  building  to  which  they  are  atti.xod,  '""i^'""*"*^- 
or    from    the    land    (.)n    which    they    grow,    witlxMit 
otherwise  taking  possession  of  or  dealing  with  such 
land  or  building,  or  land,  if  by  the  same  instrument 
any    freehold    or    leasehold   interest   in  the    land  or 
building    to    which    such    fixtures  are  affixed,  or  in 
the  land  on  which  such  crops  grow,  is  also  conveyed 
or  assigned  to  the  same  persons  or  jtersun. 

The  sanit'  rule  of  construction  shall  !>»'  ajiplicd  to 
all  deeds  or  instruments,  including  fixtures  or  growing 
crops,    executed    before    the    couunencement  of  this 

(a)  S*  Stockton  Iron  Workh  Co.,  10  X..T.  2fl ;  10  Cb.  P.  335,  26  W.  R.  US  i 
is  I-.  J.  Di.  417. 

(A)  AVii.  Jiickwin.  r^  Howes,  U  Ch.  n.  726;  W  I,.  T.  J72  ;  -'0  W.  K.  253; 
Kx;..  WilliamH  r/-Tli.injp»..n,  7  CU.  D.  139;  47  L.  J.  Bank.  26;  26  W.  R.  874; 
37  1-.  T.  76-». 

(  •)  Kxp.  Xarrifton,  r<-  Bcttn,  18  Ch.  D.  127  ;  30  W.  H.  .'irt  ;  4.'>  L.  T.  390  ;  60 
T,.  J.  Ch.  832. 
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Act  and  then  subsisting  and  in  force,  in  all  questions 
arising  under  any  bankruptcy,  liquidation,  assign- 
ment for  the  benefit  of  creditors,  or  execution  of  any 
process  of  any  court,  which,  shall  tate  place  or  be 
issued  after  the  commencement  of  this  Act. 

This  section  is  retrospective  only  so  far  as  it  enacts  that  a 
certain  rule  of  construction  as  to  the  meaning  to  be  attached 
to  the  words  "  separately  assigned  or  charged,"  shall  apply  to 
bills  of  sale  executed  before  the  commencement  of  the  princi- 
pal Act.'"'  The  section  restores  a  rule  recognised  in  Boyd  v. 
Shorrock,'*'  but  overruled  by  subsequent  cases.  A  legal  or 
(equitable  mortgage  of  realty  or  leaseholds,  although  un- 
registered, carries  with  it  trade  or  tenants'  fixtures  as  a  part 
of  the  land,  whether  on  the  land  at  the  time  of 
the  mortgage  or  subsequently  affixed. ''''  A  deposit  of  a 
lease,  also,  covered  tenant's  fixtures;''"  and  when  the 
documents  of  title  to  leasehold  premises  were  deposited 
by  way  of  equitable  <'harge  with  a  person  on  whose  behalf 
they,  with  fixed  machinei-y,  &c.,  upon  them,  had  been 
bought,  accompanied  by  a  memorandum  reciting  the  terms 
of  purchase  and  agreeing  on  request  to  execute  either  a 
mortgage  or  absolute  transfer  of  the  property,  it  was  held 
against  the  mortgagor's  trustee  in  bankruptcy  that  the 
mortgagee  was  entitled  to  the  fixtures,  and  that  the  memo- 
randum was  not  an  assignment  of  trade  machinery  within  the 
Acts. '" 

When  fixtures         On   a  mortgage  of  land  by  sub-demise  a  qualified  property 
security.  i"  fixtures   passes  to  the    mortgagee    without   the    right    to 

remove  and  sell,  unless  given  in  express  terms,  but  the 
mortgagor  cannot  remove  fixtures  during  the  continuance 
of  the  mortgage  terra,  though  his  right  to  do  so  revives 
when  the  mortgage  is  satisfied. '•'^'  But  the  mortgagee  does 
Tiot  take  a  better  title  to  the  fixtures  than  the  mortgagor  him- 
self, thus  the  mortgage  will  not  cover  fixtures  attached  to 

(a)  Exp.  Moore,  re  ArmvtaRe,  U  Ch.  D.  379  ;  28  W.  R.  921  ;  42  L.  T.  44.S  •  49 
L.  J.  Bank.  60. 

(*)  37  L.  J.  Ch.  1«  ;  L.  R.  .5  E(i.  72  ;  16  W.  R.  102  ;  17  L.  T.  197. 

(c)  Meux  V.  Jacobs,  L.  R.  7  H.  L.  481  ;  Holland  t).  Hodgson,  41  L.  J.  C.  P.  146  • 
L.  R.  7  C.  P.  328 ;  26  L.  T.  709  ;  20  W.  R.  990  ;  Walmsley  v.  Milne,  7  U.  B.  (N, 
S.)  115;  29  L.  J.  C.  P.  97  ;  6  .Tur.  N.  S.  125. 

(d)  Williams  v.  Evans,  23  Beav.  239  ;  Exp.  Broadwood,  1  M.  D.  &  D.  631. 

(e)  Exp.  Lusty,  6  Mor.  18  ;  37  W.  R.  304 ;  60  L.  T.  160. 

(/)  Southport,  ic.  Banking  Co.  v.  Thompson,  37  C.  D.  64:  36  W.  R.  118  :  .58 
L.  T.  14.3;  57  L.  .T.  Ch.  114. 
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the  land  by  a  tenant  to  the  innrtj»>igor  under  ii  lettinj;  snhse- 
qnent  to   the  mortage.'"' 

A  limited  compaiiy  niortgag(Ml  lo  tlicir  bankers  a  colliery, 
of  whieh  they  were  lessees,  together  with  all  fixed  engines, 
boilers,  shafting,  gearing,  iniichinery  and  other  fixtures  then 
or  thereafter  standing  or  being  upon  t  he  mortgaged  premises. 
Afterwards  they  agn-ed  with  a  firm  of  engine  makers  to 
erect  a  machine,  in  the  nattn-e  of  a  trade  fixture,  at  the 
colliery,  the  purchase-money  to  be  paid  ijy  instalments,  and 
when  fully  jiaid  the  machine  to  become  the  property  of 
the  (■ompany,  but  until  paid  for  to  remain  the  property 
of  the  makers.  The  machine  was  erected,  but  after  default 
in  paying  the  instalments,  the  mortgagors  went  into  liquida- 
tion. The  ('ourt  held  the  makers  of  the  machine  entitled  as 
against  the  mortgagees,  for  though  the  mortgagi;  was  good 
between  the  parties,  the  stipulation  that  the  machine  should 
remain  the  maker's  property  until  paid  for  was  also  valid, 
and  the  mortgage  could  not  give  the  mortgagees  a  better  title 
than  the  mortgagors  had.'*'  So  where  a  tenant,  who  had 
agreed  with  the  defendants  to  supply  him  a  boiler  to  be  paid 
for  by  instalments,  and  to  remain  their  property  until  paid 
for,  mortgaged  his  premises  by  underlease  to  the  plaint  ilT,  the 
defendants  afterwards  supplying  the  boiler,  which  was  alHxed 
to  the  mortgaged  premises,  it  was  held  that  the  plaintiJV. 
though  without  notice  of  the  agreement,  by  leaving  the  mort- 
gagor in  possession,  must  be  taken  to  have  acquiesced  in  his 
making  agreements  for  fixing  and  removing  fixtures  for  the 
purposes  of  his  business,  and  could  not  claim  the  boiler  as 
against  the  defendants."'' 

As  a  mortgage  of  ])remises  covers  fixtures  in  the  absence  ^vhon  fixture* 
t  ....     V.  ...,,,,        ^  .    Bi-u  inchide<l  III 

ot  expression  oi   intention  that   they  siiall  not  pass,  a  mort-  xoonrity. 

gage  of  a  mill,  together  with  specified  trade  machinery  ol 
the  kind  excluded  by  sec.  "»  of  the  principal  Act  from  the 
definiti(m  of  per.sonal  chattels,  but  not  enumerating  or 
purporting  to  charge  other  fixtures,  was  held  to  j)ass  all 
fixtures  annexed  to  the  mill.'*"  Tiider  the  repealed  Act. 
a  mere  deposit  of  an  assignmt^nt  of  leaseholds  and  fixtures- 
did     not    confer     any    right    to     trade     fixtures    against     ii 

(a)  Sanders  p.  Davis.  15  Q.  B.  D.  218 ;  .13  W.  R.  6815 ;  M  L.  J.  Q.  B.  670 

(4)  Cumlierland  Union  Bankinur  C'o.  r.  MarA'port  Hematite  Iron  and  StrrI 
Co.  tl99'-J,  1  Ch.  US ;   10  W.  R.  2S0;  60  I..  T.  lOrt. 

(c)  GouKh  c.  Wood  IHUl],  1  Q.  H.  7i:i  ;  70  L.T.  'Jft?  ;  63  1..J.  Q.  H.  564 ;  42  W.R. 
469. 

(<i)  Smiihport,  Ac.,  Banking  I'o.  r.  Thuinpw.ii,  .37  (".  U.  lit ;  30  W.  R.  113  :  :.« 
L.  T.  143;  r.7  L.  .1.  Ch.  114. 
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trustee  or  execution  creditor,  a  registered  assignment  of 
the  fixtures  being  necessary  in  order  to  perfect  the  mort- 
gagee's title,'"'  and  a  mortgage  of  land  with  fixtures 
required  registration,  if  the  mortgagee  had  power  to  sever 
and  sell  separately  from  the  land,'*'  or  if  the  fixtures  were 
separately  assigned  by  the  operative  part  of  the  deed.'*^'  Tt  is 
apprehended  that  if  an  intention  appears  to  charge  fixtures 
as  distinct  from  the  land  or  building,  the  former  rule  will 
still  apply  ;'*"  though  the  effect  of  sec.  7  is  to  exclude  from 
the  ruling  in  Exp.  Daglish  fixtures  not  coming  under  the 
head  of  trade  machinery.  >'' 

Fixtures.  Before   the   commencement   of   the   principal  Act,   where 

a  stone  merchant,  l)y  an  unregistered  deed,  made  a  mort- 
gage in  fee  of  land,  and  a  stone  quarry  therein,  together 
with  all  the  fixed  and  moveable  machinery  and  fixtures  of  every 
description,  with  power  for  the  mortgagee  to  sell  any  part  or 
parts  of  the  mortgaged  property  either  together  or  in  parcels, 
it  was  held  on  the  mortgagor's  bankruptcy,  that  a  steam  crane 
and  tramway  upon  the  property  in  connection  with  the  quarry, 
comprised  in  the  mortgage  deed,  and  so  attached  to  the  free- 
hold as  not  to  be  capable  of  removal  without  damage,  although 
not  fixtures  in  the  ordinary  sense,  passed  to  the  mortgagee 
under  the  deed ;  and  that  inasmuch  as  the  freehold  passed  by 
the  deed,  registration  was  not  required  under  the  Bills  of 
Sale  Acts,  1854.""'  But  now  if  a  mortgagee  of  land  wishes  to 
have  the  power  of  selling  trade  machinery  apart  from  the 
land  he  must  take  a  bill  of  sale,  although  trade  machinery,  if 
aflBxed  to  the  freehold,  still  passes  without  express  mention, 
by  a  mortgage  of  the  land.  The  power  of  sale  given  by  the 
Conveyancing  Act,  1.881,  which  entitles  a  mortgagee  to  sell 
the  mortgaged  premises,  or  any  part  thereof,  either  together 
or  in  lots,  does  not  confer  a  right  to  sell  fixed  trade 
machinery  apart  from  the  premises  so  as  to  operate  as  a 
separate  assignment.'"'     Nor  is  any   such   power  necessarily 

{a)  Exp.  Tweedy,  ceTrethowan,  5  Ch.  D.  559  ;  46  L.  J.  Bank.  43 ;  25  W.  E.  399 : 
36  L.  T.  70. 

(4)  Exp.  Daslish,  L.  R.  8  Ch.  1072  ;  42  L.  J.  Bank.  102 ;  29  L.  T.168  ;  21  W.  R. 
893 ;  Exp.  Barclay,  re  Joyce,  L.  R.  9  Ch.  676;  43  L.  J.  Bank.  137 ;  22  W.  R.  608  ; 
30  L.  T.  479. 

((•)  Begbie  v.  Fenwick,  L.  R.  8  Ch.  1074 ;  19  W.  R.  402  ;  24  L.  T.  58 ;  Hawtrey 
V.  Buttlin,  L.  R.  8  Q.  B.  290  ;  42  L.  J.  Q.  B.  163 ;  21  W.  R.  663;  28  L.  T.  532. 

{d)  Climpson  v.  Coles,  23  Q.  B.  D.  465  ;  Waterfall  v.  Penistone,  6  E.  &  B.  876  ; 
3  .Jur.  N.  S.  15  ;  26  L.  J.  Q.  B.  100. 

(<•)  Batcheldor  v.  Yates,  38   Ch.  D.  112. 
(/)  Exp.  Moore,  re  Armytage,  14  Ch.  D.  379. 

(ff)  Batcheldor  c.  Yates,  38  Ch.  D.  112. 
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implied  where  there  is  oxpres.s  mention  of  fixed  trade  mach- 
inery, if  the  machinery  is  only  assij^ned  as  part  of  the  land.'" 
But  if  a  power  of  selling  separately  is  conferred  expressly  or 
1>3'  implication,  tlie  instrumi'iit  will,  as  regards  fixed  tnide 
?naciiin«Ty,re(juire  registration;  and  the  intention  of  tlujiarties 
must  !)('  collected  from  the  whole  deed.  Tlius,  where  a  mill- 
wright granted  and  assigned  iiis  freehold  business  premises 
l>y  way  of  mortgage,  together  with  all  and  singular  the  fixed 
and  moveable  jilant,  machinery,  and  fixtures,  implements  and 
utensil.s,  then  or  thereafter  fixed  to,  or  placed  on,  or  used  in 
or  about  the  said  hereditaments,  the  deed  also  containing  a 
separate  covenant  l)y  the  mortgagor  to  keep  the  plant,  mach- 
inery, fixtures,  &c.,  in  good  repair,  and  insured  against  loss  or 
damage  l)V  fire,  it  was  held  that  the  mortgage,  being  unregis- 
tered, was  void  as  regards  trade  machinery,  and  the  mort- 
gagees were  restrained  from  selling  it,  either  together  with  or 
apart  from  the  mortgaged  premLses."" 

A  lessee  who  mortgages  tenant's  fixtures  cannot  defeat  Fixture*, 
his  grant  Ijy  a  voluntary  surrender  of  his  lease,  and  the 
mortgagee  has  a  right,  notwithstanding  the  surrender,  to 
enter  and  sever  the  fixtures.'"'  Where,  however,  the  grantor, 
liaving  assigned  growing  crops,  agreed  with  his  landlord, 
who  had  distrained  for  rent,  to  surrender  the  tenancy 
and  give  po.ssession  of  the  land  and  crops  in  con- 
sideration of  the  distress  being  withdrawn,  on  which 
the  landlord  withdrew,  and  on  the  surrender  Iteing  com- 
pleted took  possession  and  cultivated  the  crops,  it  was  held 
that  although  the  surrender  could  not  j)rejudicially  affect 
the  rights  of  the  mortgagee,  an  action  of  trover  was  not 
maintainable,  the  legal  title  of  the  landlord  being  complete 
by  the  surrender ;  but  that  the  mortgagee  was  entitled  to  be 
put  in  the  same  position  as  the  tenant  before  surrender, 
subject   to  his   liabilities.'''' 

As  an  assignment  of  freeholds  or  leaseholds  will  pass  trade 
and  tenant's  fixtures,  and  by  the  section  such  an  assign- 
ment is  effectual  without  registration,  it  will  be  prudent  for  u 
mortgagee  of  fixtures  or  growing  ei-ops  to  ascertain  whether 
they  are  aff«'cted  by  any  dealing  with  the  land;  and  to  require 
a  (h'claration  b}'  the  grantor  that  no  such  charge  exi.sts,  in 
addition  to  the  usual  covenant  against  incumbrances. 

(<i)   Hr<M)ke  r.  BnK)ke  [1S94  ,  2  t'li.  tHH). 

(6)  Smnll  r.  National  Provincial  Bunk  of  Kiit^land  (IMU»  i.  1  Ch.  OKI;  42  W.  H. 
S78;  63  L.  J.  (.'h.  270;   70  L.  T.  •t»2. 

(c)   London   Loan  \  DiMCOunt  Co.  i.  Dmke,  ti  ('.  H.  (N.  8.)  71H  ,    2H  L.  .1.  (J.  1". 
97;  5  Jur.  N.  8.  1407. 
(rf)  ClemcntH  r.  .Matthews,  11  Q.  H.  0.  *w 


Sec.  7.       104  THE  BILLS  OF  SALE  ACT  (1878)  AMENDMENT  ACT,  1882. 
[1882.J 

By  sec.  4,  cl.  2,  of  the  pi-inci]5al  Act,  stock  or  produce  upon 
auy  farm  or  lands  which  by  virtue  of  any  covenant  or  agree- 
ment, or  of  the  custom  of  the  country,  ought  not  to  be 
removed  from  any  farm  where  the  same  are  at  the  time  of 
making  or  giving  a  bill  of  sale,  are  excluded  from  the  opera- 
tion of  the  Acts. 

7.  (1882.)  Personal  chattels  assigned  under  a 
bill  of  sale  shall  not  be  liable  to  be  seized  or  taken 
possession  of  bj  the  grantee  for  any  other  than  the 
following  causes  : — <!) 

(1.)  If  the  grantor  shall  make  default  in  pay- 
ment of  the  sum  or  sums  of  money  thereby 
secui'ed  at  the  time  therein  provided  for 
payment,  or  in  the  performance  of  any 
covenant  or  agreement  contained  in  the 
bill  of  sale  and  necessary  for  maintaining 
(2)  Page  107.  the  security  ;<2) 

(1)  A  bill  of  sale  in  the  statutory  form  gives  the  grantor 
an  absolute  interest  in  the  goods,  subject  to  the  provisions  of 
the  section  and  to  the  grantor's  right  to  redeem;'"'  and  it 
has  been  decided  that  this  section,  coupled  with  the  form  in 
the  schedule,  gives  an  implied  power  of  seizure  in  the  events 
mentioned,'**  but  a  power  of  seizure  and  sale  in  the  specified 
events  may  still  be  inserted  in  the  deed.'""'  When  the  sum 
secured  is  payable  by  instalments,  the  grantee  on  default  in 
payment  of  any  instalment  may,  subject  to  relief  under  the 
proviso  to  this  section,  sell  the  chattels  assigned,  and  retain 
the  whole  principal  unpaid,  together  with  the  interest  then 
due,  although  the  bill  of  sale  does  not  contain  an  express 
term  making  the  debt  payable  on  default  in  paying  an  instal- 
ment.'"" 
RemetUes  of  A  mortgagee  of  ])ersonal  chattels  is  entitled  to  a  decree 

for  an  account,  and  in  some  cases,  foreclosure, <'"'  or  to  an 
order  for  sale  and  payment  of  the  principal  debt,  interest,  and 
expenses.'-'^' 

(o)  Johnson  c.  Diprose  [  1893J,  1  Q.  b.  r,l2. 

(b)  Watkins  o.  Evans,  18  Q.   B.  D.  386  ;  56  L.  J.  Q.  B.  200  ;  35  W.  R.  313  ;    56 
L.  T.  177. 

(c)  Exp.  Official  Receiver,  re  Morritt  18  Q.  B.  D.  222 ;  35  W.  R.  277 ;  56  L.  J. 
Q.  B.  139;   56  L.  T.  42. 

(d)  Exp.  Woolfe,  re  Wood  [1894],  1  Q.  B.  605  ;  70  L.  T.  282;  1  Mans.  87  :  63  L. 
J.  Q.  B.  ■.i52. 

{e)  Wayne  v.  Hanham,  9  Hare,  62. 

(/)  Carter  o.  Wake,  4  Ch.  D.  605 ;  46  L.  .T.  Ch.  841. 


mortgagee. 
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Ml'  Ih  eiititlt«l  to  mid  to  liis  sociirity.  and  to  dfiliut  troin 
tlifi  proci'i'ds  of  siile,  liis  «'X|)eii8os  on  a  sale,  iiiid  any  costs 
which  ho  may  properly  incur  in  dofcndinj;  and  nutintaininf^ 
his  riphts  under  the  security;*"'  but  these  do  not  Ix-conie  a 
personal  dcl)t  of  the  mortgagor,  though  In-  may  l)e  coniix-llid 
to  pay  thoni  as  a  condition  of  rcdi-niption.  *' 

It  seems  that  a  mortgagee  or  pledgee  of  personid  chattels 
has,  as  incident  to  the  security,  a  power  of  sale  without  fore- 
closure jjroceedings,  ujuin  non-payment  of  the  debt  when  a  day 
has  been  fixed  for  payment,  or  after  proper  demand  and  notice 
where  no  day  has  l)een  fixed,  ami  that  a  purchaser  in  good 
faith  from  the  mortgagee  would  acijuire  an  aljsoiute  title.  "^ 

If,  however,  a  mortgagee  sells  recklessly,  he  will  lie  re- 
sponsible in  damages, •*"  for  he  has  been  termed  a  trustee  lor 
the  grantor,  and  those  claiming  under  him,  of  any  surplus  that 
may  remain  after  sale  of  the  mortgaged  property  ;'''  but  the 
holder  of  an  ab.solute  l)ill  of  sale  who  has  .seized  and 
sold  is  under  no  liaijilit}'  to  the  holder  of  a  second  1)111  of  sale 
for  losses  on  the  .sale.  -'''  By  the  "  ('onveyancing  and  Law  of 
Property  Act, 1881,"  .section  21  (2),  any  person  damnified  by  an 
unauthorized,  or  improper,  or  irregular  exercise  of  the  power 
of  sale  conferred  by  that  Act  shall  have  his  remedy  in  damages 
against  the  person  exercising  the  power.  Where  the  sctcurity 
is  upon  goods,  the  grantor,  on  redemption,  is  entitled  to  credit 
for  damages  occasioned  by  the  grantee's  negligence  in  re- 
moving or  dealing  with  thorn.  "' 

Any  person  interested  in  the;  equity  of  redemption,  the  Redomptinn. 
time  for  redemption  having  arrived,  may  redeem  a  mortgage. 
and  on  tender  of  the  principal  money  and  interest  is  entitled 
to  delivery  of  the  title  deeds  and  a  conveyance  of  the  pro- 
perty ;  '*'  thus  a  sub.sequent  mortgagee  may  redeem  prioi- 
charges  on  the  property,  and  so  it  would  seem  may  judg- 
ment creditors  who  have  issuod  execution,  under  which, 
but  for  the  mortgage,  the  property  comprised  in   it  might  l)e 

(a)  Luinley  v.  Simmons,  3-t  Ch.  I).  69H  ;  m  L.  .1.  Cli.  3:10 ;  .{.';  W.  1{.  423,  W 
L.  T.  IW. 

(b).  Exp.  rowings,  r*  Sneyd,  25  (Jh.  D.  3*H ;  63  U.  .1.  Ch.  Mo;  5<)  U  T.  IIW. 
3  2  W  R.  362. 

(r)  Story  Kii.  Jur.,  12th  Ed.  s.  1031;  Kxp.  Hulihard,  rr  Himlwick,  17  Q.  1».  D.  «9h. 

(rf)  Mainhani  r.  Sliarpc,  17  C.  ».  N.  S.  IH  ;  31  U  .1.  V.  V.  11)  ;  12  W.  K.  IC-i;  : 
10  U.  T.  M70. 

(<•)  R'iliitiM<iii  r.  HodKor,  17  Sim.  IWJ;  13  .fur.  SVl ;  Wimicr  r.  Jncjb,  20  Ch.  U. 
220;  51  L.  J.  Ch.  ttl2. 

(J)  MauKham  r.  Sharpo,  17  0.  U.  N.  S.  4U  ;  :M  L.  J.  C.  V.  10. 

(ff)  Johnson  V.  Diprose  [1H03],  1  g.  B.  512. 

(*)  Poarcc  c.  Morrii*,  L.  R.  5  Ch.  227  ;  30  I..  J.  lli,  312  ;  21  1,.  T.  IW. 
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taken.'"*  Undei"  an  ordinary  mortgage  with  a  proviso  for 
redemption  on  payment  by  a  certain  day,  the  mortgagor 
cannot  redeem  before  the  day,  even  on  tender  of 
interest  during  the  intervening  period,"'  though  earlier 
redemption  was  allowed  when  instead  of  a  proviso  for 
redemption  there  was  a  trust  for  sale  upon  non-pay- 
ment at  a  certain  day,  the  estate  by  the  terms  of  the 
deed  being  redeemable  before  the  day.'*^'  But  if  the  mort- 
gagee himself  takes  proceedings  to  recover  the  debt,  it  seems 
that  the  mortgagor  could  redeem  on  payment  of  principal 
with  interest  to  date.'''' 

Redemption.  Where  a  grantee  has  seized  in  the  events  mentioned  in  the 

section,  the  grantor's  legal  interest  in  the  goods  determines, 
and  he  cannot  maintain  trespass,  even  after  tender  of  the  debt 
with  interest.  His  remedy,  within  five  days  of  seizure,  is  to 
apply  under  the  proviso  to  the  section,  and  after  that  date, 
unless  entitled  to  enter  satisfaction  under  section  15  of  the 
principal  Act,  to  bring  an  action  to  redeem.'''  Thus,  where 
the  grantee  of  a  bill  of  sale,  given  by  way  of  security,  seized 
on  default  of  payment,  and  after  five  days  began  to  remove 
the  goods,  whereupon  the  grantor  tendered  the  debt, 
interest  and  expenses,  which  the  grantee  refused  to  accept ; 
on  the  grantor  suing  in  trespass,  claiming  damages  for  the 
removal  of  the  goods,  and  for  injury  to  them  in  the  course  of 
,  such  removal,  also  claiming  to  redeem,  it  was  held  that  no 
1  action  of  trespass  would  lie,  as  at  the  time  of  removal  the 
I  property  in  and  right  to  possession  of  the  goods  were  in  the 
\  grantee,  the  grantor  being  only  entitled  to  redeem  on  payment 
of  the  debt,  interest,  expenses  and  costs  of  redemption.'*"' 

But  if  the  grantor  pays  or  tenders  the  debt  at  the 
appointed  day,  an  action  of  trespass  will  lie  for  seizure;'''' 
and  before  this  section,  permitting  seizure  only  in  certain 
specified  events,  every  condition  prior  to  taking  possession 
must  have  been  fulfilled  to  make  the  seizure  lawful ;  and  if  a 
demand  in  writing  was  precedent  to  a  power  of  seizure,  it  must 
have  been  made  according  to  the  terms  of  the  deed,  or  the  seizure 
was  a  trespass,  for  which  an  action  would  lie. '-''' 

(a)  Mildred  v.  Austin,  8  Eq.  220  ;  17  W.  R.  038 ;  20  L.  T.  939. 
(i)  Browne  v.  Cole,  14  Sim.  427  ;  9  Jur.  290  ;  14  L.  J.  Ch.  167. 

(c)  Harding  v.  Tingey,  34  L.  J.  Ch.  13  ;  10  Jur.  N.  S.  872. 

(d)  Prescott  V.  Phipps.  23  Ch.  D.  372  ;  49  L.  T.  240. 

(e)  Johnson  v.  Diprose  I  1893],  1  Q.  B.  512. 
(/   Belding  e.  Read,  3  H.  &  C.  955,  per  Channell,  B. 
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liut  it   the  ^niutcL' soi/.es  bt-foro  dofuult,  tli<)uj!;li  he  may  Ix- 
rotfiiDiisibl*'    in    (liiina^i^s,    tJio    hill    of    sale    remiiins   a    valid 
security  tni'  Tnoiiry  Ix'CdniiiiL;  »luc  imdcf  it.'*' 

The  iiieasiireut'  daina^«'s  recoverahle  for  a  wronjj^fnl  seizure, 
where  the  deed  is  not  void,  is  not  the  actual  value  of  the 
goods,  but  the  value  of  the  le^al  interest  of  the  mort>i:a^or  in 
them  at  the  time  of  seizure.'*'  Hut  damages  may  be  j^ivin 
for  the  wrongful  .seizure  ;  i""'  and  wh«'re  the  deed  is  void 
the  real  value  of  tlie  goods  .sold,  coupled  with  any  proved 
specinl  d:image,  would  .seem  to  be  recoverable  ;  and  wiieii 
the  goods  have  been  sold  at  a  loss,  or  a  trespass  has  been 
committed,  substantial  damages  may  be  given,  and  the  Courts 
have  refused  to  .set  aside  a  verdict  for  vindictive  damages. "*' 
If  damages  are  claimed  for  trespass,  the  action  should  be 
tried  in  the  Queen's  Bench  Division,  and   not    in  Chancery.''' 

It  has  been  said  that  a  licence  in  the  terms  formerly  com. 
mon  in  bills  of  .sale,  empowering  the  mortgagee,  if  necessary, 
to  use  force  and  break  into  any  dw(;lling-house  or  premi.ses 
wherever  the  goods  may  bo,  would  be  void  as  a  licence  to 
commit  an  offence  agaitist  the  statute,  h  Ric.  II.  c.  8."^' 

(2)  It  will  l)e  ol)served  that  the  covenant  or  agreement  in  ^"jJJuro.'' 
respect  of  which  default  in  performance  will  warrant  a  seizure 
must  be  one  necessary  for  maintaining  the  security.  It  should 
also  be  remembered  that  a  power  of  seizure  upon  failure  or 
neglect  to  perform  a  covenant  would  seem  not  to  apply  to 
breach  of  a  negative  covenant.'"' 

Under  the  former  Bills  of  Sale  Acts  it  was  held  that  a-< 
acompliam^c  with  the  stipulations  of  the  deed  was  required  for 
the  grantor's  protection,  he  might,  of  course,  waive  them ; 
thus,  wheie  a  bill  of  sale  contained  a  proviso  fcjr  re-entry  on 
non-payment  for  twent3'-four  hours  after  demand,  and  tin- 
mortgagee  (Mitered  and  took  actual  pos.session  before  the 
expiration  of  the  notice,  but  the  grantor  raised  no  objection  to 
his  so  doing,  the  seizure  was  held  good  against  a  trustee  under 
the  grantor's  liquidation.'*' 

(o)  .MouHon  r.  Milinr,  H  T.  L.  R.  M?. 

(4)  Hricrlcy  c.  Ken.laU.  17  Q.  H.  9,17  ;  21  L.  .1.  Q.  B.  IBl. 

(r)  MiKire  r.  Shelley,  H  App.  Civ-ses.  2«.'> ;   62  L.  .1.   P.  C.  ;JJ  ;   U  L.  T.  91s. 

(J)  Thomas  r.  HnrriH,  27  U.  .1.  Kx.  35.J. 

(e)    WalliH  r.  Saycrs,  W.  N.  IsOO,  120. 

(/)  E<lwic-k  r.  Hrtwkcs,  H  Ch.  I).  109  ;  iS  L.  T.  ItW. 

(<7    Hyile  r.  War.loii,  3  Kx.  D.  72  ;    17  h.  J.  Ex.  121  ;  S7  L.  T.  .■>07. 

(*)   Kxy.  Kcdfeni,  rr  Hall,  l'.»  W.  K.  li>6s. 
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Payment  on  demand  cannot  now  be  required,  \n\t  if  a  bill 
of  sale  holder  chooses  to  enlarge  the  time  for  payment,  a 
default  under  the  terms  of  the  deed  will  not,  it  has  been  said, 
warrant  a  seizure  ;  '"'  though  this  has  been  douljted,  and  it 
would  seem  that  a  mere  promise  to  enlarge  the  time,  Avithout 
consideration,  will  not  render  illegal  a  seizure  undei'  the  terms 
of  the  deed,  unless  there  has  been  some  misrepresentation  of 
existing  facts  by  the  grantee  or  his  agent,  on  the  faith  of 
which  the  grantor  has  altered  his  position  for  the  worse;  thus, 
where  a  bill  of  sale  given  for  a  loan  joayable  by  instalments, 
authorized  the  grantee  at  any  time  to  take  possession,  and  the 
grantor  requested  time  for  payment  of  one  of  the  instalments, 
to  which  the  grantee  replied  that  he  would  wait  a  week,  but 
nevertheless  seized  and  sold  on  the  third  day  after  the  instal- 
ment became  due,  it  was  held  that  there  had  been  no  waiver 
of  the  grantee's  rights  under  the  deed,  a  mere  promise,  with- 
out consideration,  being  insufficient  to  prevent  him  putting 
them  in  force.  '*'  Nor  did  an  outstanding  bill  of  exchange 
suspend  the  rights  of  a  grantee.''^' 

Power  of  When  the  power  was  to  seize  and   take    possession   "  im- 

seizmv.  .  '^  _  ^ 

mediately  after  notice,"  or  ''  immediately  upon  demand,"  the 

grantor  had  such  reasonable  time  for  payment  as  in  the  ordi- 
nary course  of  business  would  suffice  to  fetch  the  money,  thus, 
half-an-hour's  notice  has  been  held  insufficient  :  '""  and  where 
the  Ijill  of  sale  contained  a  proviso  for  redemption  if  the 
grantor  should  instantly  on  demand,  and  Avithout  delay,  on 
any  pretence  whatsoever  pay  the  sum  due  ;  and  it  was  also 
provided  that  the  demand  might  be  made  personally  on  the 
grantor,  or  by  giving  or  leaving  verbal  or  written  notice  to 
or  for  him  at  his  place  of  business,  &c.,  so  nevertheless  that  a 
demand  should  in  fact  be  made ;  and  in  the  grantor's  absence 
a  demand  was  made  on  his  son,  who  stated  his  inability  to 
meet  it,  and  the  grantee  immediately  seized,  it  was  held  that 
the  notice  required  was  such  as  might  be  reasonably  supposed 
to  reach  the  grantor  and  give  him  an  opportunity  of  comply- 

(o)  Albert  v.  The  Grosvenor  Investment  Co.,  L.  B.  3  Q.  B.  129  ;  37  L.  J.  Q.  B. 
34  ;  8  B.  &  S.  6«4  ;  Longden  v.  Sheffield  Deposit  Bank,  24  S.  J.  913,  per 
Field,  J. 

(i)  Williams  r.  Stern,  42  L.  T.  719  ;  5  Q.  B.  D.  409 ;  28  W.  R.  901  ;  49  L.  J.  Q.  B. 
0(53. 

(c)  Bramwell  v.  Eplinton,  6  B.  &  S.  39  ;  35  L.  ,1.  Q.  B.  163  ;  14  W.  R.  739  ;  14 
L.  T.  735  ;  12  Jur.  N.  S.  702  ;  L.  R.  1  Q.  B.  494. 

id)  Brightv  r.  Norton,  3  B.  &  S.  305  ;  9  Jur.  N.  S.  495  ;  11  W.  R.  167  ;  7  L.  J. 
N.  S.  422  ;  32  L.  J.  Q.  B.  38  ;  but  see  Wharlton  v.  Kirkwood,  22  W.  R  93  ;  29  L. 
T.  645. 
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iujf  with  it  within  a  roaHoutiblc  tiim-.  and  that  the  seizure  was 
thbret'ori'  not  justified.  '*'  So  wlitic  di-nnind  l>y  a  person 
representing^  tiiinself  as  the  niortpijjee's  aj^ent  was  made  on 
the  wife  of  t}ie  inort<jai^or,  during  liis  al).scnce,  and  upon  non- 
payment the  mortj^aged  property  was  forthwith  seized,  the 
Privy  Cojineil  decided  that  such  non-paj'nient  hefore  the 
mortgagor  had  an  opportunity  to  inquire  into  the  alleged 
agency  did  not  constitute  default.'*' 

Where,  however,  a  l)ill  of  sale  containecl  a  declaration  that 
after  default  should  be  made  in  payment  according  to  the 
covenants  therein  contained,  or  on  breach  of  any  covenant  of 
the  borrower  therein,  and  after  written  demand  for  payment 
should  luive  lieen  nnide,  or  on  ct-rtain  other  events,  it  should 
be  lawful  for  the  mortgagees  to  seize  and  .sell,  and  there  was 
the  usual  provi.so  for  pos.session  until  default,  it  was  held  that 
the  prior  clau.se  was  not  controlled  by  the  sub.sequent  })rovi.so, 
and  that  a  seizure  on  one  of  the  events  mi-ntioned  was  justi- 
fied independently  of  default  in  payment  after  demand,  ami 
althoui,'h  no  denuiud  had  l)een  made ;  ''''  and  jjrior  to  the 
amendment  Act,  if  by  the  terms  of  the  bill  of  sale  the 
grantor  held  the  chattels  as  the  mere  seivant  or  agent  ot 
the  mortgjigee,  or  at  his  will,  the  latter  was  entitled  to  pos- 
session whenever  he  thought  fit  to  call  for  it,  and  might  at 
once  seize,  remove  and  sell  the  property.'"'' 

If  the  mortgagee  takes  possession  before  default  he  will  l)e  Pi^wcrof 
r^  "  I  seizure. 

.subject  to  an  action,  for  the  proviso,  formerly  inserted 
that  the  grantor  might  hold  possession,  operated  as  a 
regrant  or  bailment  of  the  goods,  and  the  proviso  to  ihf 
statutory  form  probably  has  the  same  ellcct  ;  thus, 
where  it  was  provided  that  the  deed  should  become 
void  on  payment  of  a  certain  sum  on  a  certain  day,  or 
on  some  earlier  day  to  be  appointed  l)y  the  grantee  by  a  notii  c 
in  writing  to  l)e  .served  on  the  grantor  twenty-four  hoins 
before  the  day  of  ])ayment,  and  the  grantee  .served  insufficieiii 
notice  to  pay  on  a  day  earlier  than  that  nanu-d  in  the  deed, 
and  afterwards  entere<l  and  sold  the  g(K)ds,  it  was  held  that 
the  notice  being  bad,  he  wa.s  a  mere  trespasser,  and  that  the 

\n)  Maiisov  r.  Sladen,  L.  R.  4  Ex.  13  ;  ."W  L.  J.  Kx.  :»4  ;  Kso.  Trevor,  rt  burn- 
hiinlt.  1  Ch.  D.  207  ;  46  L.  J.  Bnnk.  87  ;  24  W.  R.  *il  ;  :«  h.  T.  500. 
(h)  M(xire  r.  Shelley,  8  Ap]).  (.'rtwcH,  2»m. 

',r)  Exp.  Niitiiiniil  Giiiiriliiiu  A».>»iirmice  ('<>.,  re  Fnim  i«,  IDCh.  D.  40s ;   le  U.  T.* 
2.17;  27  W.  K.  M>^. 

iJ)   Mavhew  r.  Sutllo,  4  K.  k  U.  347  ;  24  L.  J.  y.  H.  .'>4;  I  Jur    N.  .S,  3i  3. 
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grantor's  right  to  possession  of  the  goods  being  defeasible 
only  in  default  on  payment,  he  was  entitled  to  recover  the 
value  of  his  interest  in  them  at  the  time  of  the  trespass.'"' 

(2.)  If  the  grantor  shall  become  a  bankrupt/^' 
or  suffer  the  said  goods  or  any  of  them  to 
(21  Pajreiu.  be  distrained  for  rent,  rates,  or  taxes  ;(2) 

(1)  By  section  125,  sub-sec.  7,  of  the  Bankruptcy  Act,  1869, 
the  word  "  liankrupt  "  included  a  debtor  whose  affairs  were 
imder  liquidation,  and  the  word  "  bankruptcy "  included 
liquidation  by  arrangement.  If,  therefore,  the  grantor  be- 
came a  liquidating  debtor,  the  section  would  have  applied ; 
but  his  presenting  a  petition  for  liquidation,  or  compounding 
with  his  creditors,  would  not  have  had  that  effect. 

Seizure  on  By  section  3  (16)  (17)  Bankruptcy  Act.  1890,  for  the  pur- 

amup  cj.  poses  of  administration  of  jjroperty,  the  words  "  Ijankruptcy," 
"bankrupt,"  and  "order  of  adjudication,"  are  to  be  interpreted 
as  if  they  included  respectively  a  composition  or  scheme  of 
arrangement,  a  compounding  or  arranging  debtor,  and  order 
approving  the  composition  or  scheme.  It  is  not  at  all  clear, 
however,  that  a  composition  or  scheme  would  l)ring  the 
grantor  within  the  sub-section. 

Under  the  bankruptcy  laws,  it  has  been  decided  that  a 
person  becomes  bankrupt  on  committing  an  act  of  bankruptcy 
available  for  and  followed  by  adjudication;  '*'  but  the  commis- 
sion of  an  act  of  bankruptcy  without  adjudication  would  seem 
not  to  warrant  a  seizure  under  the  section.'"' 

As  chattels  comprised  in  a  bill  of  sale  given  after  the 
Qpmmencement  of  the  amendment  Act,  by  way  of  security  for 
the  payment  of  money,  are  subject  to  the  reputed  ownership 
clause  of  the  Bankruptcy  Act,  the  power  of  seizure  on  the 
grantor  becoming  bankrupt  affords  a  very  inadequate  protec- 
tion to  the  mortgagee,  for  if  the  chattels  are  in  the  reputed 
ownership  of  the  bankrupt  in  his  trade  or  business  at  the 
commencement  of  the  bankruptcy,  that  is,  at  the  time  of  the 
comniission  of  an  act  of  bankruptcy  to  which  the  trustee's 
title  relates,  the  mortgagee's  rights  may  be  defeated,  although 

(a)  Toms  r.  Wilson.  4  B.  &  S.  412  ;  32  L.  J.  Q.  B.  382  ;  11  W.  U.  952  :  8  L.  T. 
N.  S.  77H  ;  10  Jur.  N.  S.  201. 

(b)  Fiiwcett  r.  Feanic,  6  Q.  B.  20 ;  13  L.  J.  Q.  B.  30 ;  8  Jur.  695  ;  exp. 
Attwater,  re  Turner,  5  Ch.  D.  27,  30,  per  James,  L.  J. ;  25  W.  R.  206  ;  35  L.  T. 
682  ;  46  L.  J.  Bank. 

(c)  Gilroy  v.  Bowey,  59  L.  T.  223. 
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he  Hcist's  lu-fore  twljudic'Uti<Jii.      Il  would  sccni.   huwcvcr.  tliut 
Hctuiil  pliy.sicul  po.s.se.ssioii  tukcu,  thoii^li  not  WiirnmUMl  l)y  tin' 
,><«'cti()n,  would  exclude  the  reputed  owuer.ship  (•liiu.><e.'" 

(2)  Section  13 of  the  amendment  Act.hy  whicli  chattcrl.s  are  irfnuUf.rd  bihI 
to  remain  on  the  premi.se.s  for  five  days  after  .seizure,  will  *^""^  ' 
afford  an  additional  opportunity  for  di.straint ;  and  by 
sec.  I4i,  a  bill  of  sale  to  which  the  amendment  Act  applies  is  no 
protection  in  respect  of  personal  chattels  included  in  such  bill 
of  sale,  which,  but  for  such  bill  of  sale,  would  have  been  liable  to 
distress  under  a  warrant  for  the  recovery  of  taxes  and  p(X)r 
and  other  parochial  rates.  This  is  a  new  provision,  Init 
wiiether  a  bill  of  sale  be  registered  or  not,  the  chattels  it  com- 
prises which  remain  upon  the  grantor's  premises  have  always, 
with  some  few  exceptions,  been  subject  to  his  landlord's  dis- 
traint for  rent.  So  under  a  reservation  of  rent  payable 
(piarterly,  and  always  if  required  a  quarter  in  advance, 
whereby  rent  is  payable  a  quarter  in  advance  througliout.  the 
landlord  <in  giving  reasonable  notice  of  demand  was  held 
entitled  to  distrain  on  goods  comprised  in  a  bill  of  sale,  which 
the  grantees  had  seized  and  were  about  to  sell.'** 

Fixtures  and  things  in  actual  use  or  delivered  to  a 
jierson  to  be  dealt  with  in  the  way  of  his  trade  ai-e  al).so- 
lutely  privileged  from  distress :  and  also,  except  where  the 
tenant's  terra  has  expired  and  demand  of  possession  has  been 
made,  any  goods  or  chattels  of  the  tenant  or  his  family 
whi<'h  would  be  protected  from  seizure  in  execution  under 
the  County  Court  Acts;'"  .so  al.so  are  things  in  the  custodj- 
ot  the  law,  as  of  the  sheriff  or  his  vendee, '^^^  but  these 
cannot  be  removed  without  satisfying  one  year's  an-ears  of 
rent.  Beasts  of  the  plough,  sheep,  the  tools  of  a  man's  trade, 
or  implements  of  husbandry,  are  also  privileged  from 
distress,  provided  there  be  other  sufficient  distress  upon  the 
premises.  'Hie  landlord's  right  of  distress  may  l)e  waived  by 
ronsent,  and  if  he  expressly  or  impliedly  agrees  that  chattels 
placed  by  a  stranger  on  the  tenant's  land  shall  be  exempt 
fi-om  distress,  he  will  not  be  permitted  to  distrain.' 

(a)   Eij>.  Fletcher,  re  Henley,  6  Ch.  D.  809. 

(i)  I/<in<|i<ii  and  We»tminHter  Loan  Co.  r.  L'liidon  anil  North  Wcnieni  Ilail- 
wmy.  41  W.  n.  07:<  ;  'IslO]  2  Q.  B.  4U  ;  62  L.  J.  Q.  B.  37i»i  6H  L.  T.  3>1, 

(c)  Law  of  DiHtro.-iit  .^tncndmcut  Act,  IvW,  «.  4. 

{d)  Whiirton  r.  Niivlor.  12  Q.  B.  673;  0  D.  A  L.  136;  TJ  .Tin.  sill;  17  L.. I. 
Q.  B.  -i-K 

(«)   Uorsf.iril  r.  Webster.  5  Tyrr.  408;  1  C.  M.  A  R.  006. 
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The  grantee  may,  however,  remove  tlic  goods  before  dis- 
tress levied ;  for  Stat.  11  Geo.  II.  f.  19,  Ijv  which  landlords 
are  authorized  to  follow  goods  fraudulently  or  clandestinely 
removed,  and  penalties  are  imposed  on  persons  aiding  such 
removal,  does  not  apply  to  the  goods  of  strangers  or  mort- 
gagees.'"* Thus  a  creditor  maj',  with  his  debtor's  consent, 
take  possession  of  goods  and  remove  them  from  the  premises 
for  the  pui'pose  of  satisfying  his  deljt,  although  he  knows  the 
debtor  to  be  in  embarrassed  circumstances,  and  apprehends 
a  distress."'' 

So  if  the  bill  of  sale  holder,  with  the  grantor's  consent,  in 
order  to  prevent  a  distress,  removes  the  goods  within  the 
period  of  five  days  provided  by  sec.  13,  the  landlord  has  no 
right  of  action  against  the  bill  of  sale  holder  for  the  loss 
of  rent  occasioned  by  removal,  or  for  double  value  under  the 
statute.'"' 

Landlord  imil  Where  a  bill  of  sale  holder,  who  had  i)ut  a  man  in  posses- 

si(m,  on  being  informed  by  the  landlord  that  rent  was  in 
arrear,  and  that  the  goods  should  not  be  i-emoved  until  it  wiis 
])aid,  continued  in  possession  V)ut  made  no  attempt  to  remove 
the  goods,  but  the  landlord  did  not  take  i)ossession  or  assume 
dominion  over  them,  it  was  held  there  was  no  evidence  of  a 
conversion  by  the  landlord;  and,  per  Bramwell,  B.,  that  an 
actual  prevention  of  removal  by  force  would  not  have 
amounted  to  a  conversion.''''  It  was  also  held  that  a  landlord 
was  not  under  an  obligation  to  hand  an}-  surplus  goods 
<n-  proceeds  to  the  bill  of  sale  holder,  although  after 
distraining  he  received  notice  that  the  goods  were  subject 
to  a  bill  of  sale,  which  notice  he  stated  he  would  take  care 
was  properly  acted  on.''' 

Where  a  bill  of  sale  holder  seized  goods  on  the  grantor's 
]jremises,  and  with  his  knowledge  but  without  any  express 
request,  and  as  the  Court  found  for  the  bill  of  sale  holdei''.'< 
own  convenience,  allowed  them  to  remain  until  they  were 
distrained  for  rent  which  ho  paid,  he   was  hold  not  to    be 

(u)  Tomlinson  c.  Consolidated  Crtidit  Corporation,  24  Q.  B.  D.  135;  38  W.  \i. 
US  ;  62  L.  T.  162  ;  54  J.  P.  644. 

(4)  Thornton  c.  Adam.s,  5  M.  &  S.  38;  Fletcher  r.  Marillier,  9  A.  &  E.  A-)7  : 
Bach  c.  Meats,  5  M.  i  S.  300. 

((•)  Tomlinson  o.  Consolidated  Credit  Corporation,  34  Q.  B.  D.  135  ;  Lane  r. 
Tyler,  56  L.  J.  Q.  B.  401. 

(d)  En(?land  v.  Cowley,  L.  H.  8  Kx.  120 ;  42  L.  J.  Ex.  SO  ;  'Zh  L.  T.  67. 

(«■)  Evans  v.  Wright,  2  H.  &  N.  5J7 ;  27  L.  .7.  Kx.  50. 
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I'lititlod  t«)  n'c<i\ii'  Iritiii  tlif  Lrrimtor  tin-  inoiu-y  ko  )mi(l;'*'  Imt 
thi.s  (locisioii  uji|i('iir.s  <|iu'stii)imblr,  iiud  iih  a  ^cihtiiI  nilr. 
wIm>u  oiif  pcr.-^iii'.s  ifiMxls  iirt-  liiwt'ully  seized  for  tin-  dcl)t  cit' 
iniothcr.  tlir-  imviut  is  entitled  to  redeem  them  and  to  \tr 
rcimliursed  tlic  money  paid,  or  if  the  >r<K)ds  are  sohl  to  satisfy 
the  debt,  the  owner  may  rceover  their  value  from  the  del)tor; 
and  this  riijlit  exists  even  althou^jh  there  nniy  l»e  no  a^reenienl 
to  indemnify,  and  in  that  sense  no  privity  between  the  owner 
of  the  poods  and  the  debtor."' 

The  limit  on  the  landlord's  right  of  distress  imposcjd  by 
seetion  42.  Bankrnptey  Aet,  1883.  as  amended  by  section  28, 
Hankruptev  Aet,  \H\H\,  under  whieh  a  distress  levied  after 
bankruptcy  is  available  only  for  six  months'  rent,  extends  to 
the  goods  of  the  bankrupt,  and  not  to  those  of  other  persons. 
Thus  undi'r  a  Colonial  statute  prohibiting?  distress  for  rent 
after  sequestnition  of  the  tenant's  estate,  the  holder  of  a  bill 
of  sale  was  held  not  be  entitled  to  take  his  goods  out  of  the 
hands  of  a  l)aiiifT  who  had  levied  a  distress,  on  the  ground 
that  they  formed  no  part  of  the  estate  on  wliich  distress  was 
prohibited."" 

Hut  when  the  limdlord  distrains  and  sells  the  chattels  on 
thi-  premises.  j»art  ot  which  are,  an<l  part  are  not,  com])rised  in 
the  bill  of  side,  a  inortgagee  is  entitled  to  stand  in  the  land- 
lord's place,  and,  under  the  doctrine  of  marshalling,  to  have 
tlie  goods  not  comprised  in  the  .security  fust  applied  in  pay- 
ment of  the  rent.'*" 

When  after  the  exi)iration  of  a  tenancy  for  vears  the  l.undi..i.i  mi'i 
holder  of  a  liill  of  sale  of  the  furniture  of  the  late  tenant  put 
and  continued  a  man  in  possession  of  the;  furniture  upon  the 
premises,  under  a  power  in  the  bill  of  sale  authorizing  him  to 
enter  upon  the  premises  in  or  al)out  which  the  goods  should 
l)e  and  to  take  possession  th«'reof.  and  if  he  should  think  fit  to 
keep  possession  thereof,  and  for  that  purpose  to  put  and  con- 
tinue a  Tuan  in  possession  thereof  upon  such  premises,  or  it  he 
shouM  think  fit  to  sell  the  goods,  whether  upon  tin*  jjremi.'^es 
or  after  moving  them,  it  was  held  that  the  landlord  was 
entitled  to  treat  the  bill  of   sale  holder  as  a  mere  trespa.sser. 

(./)  KnRlMi.l  r.  MnnuliMi.  L.  R.  1.  C.  P.  63fl ;  .«  L.  .1.  C.  V.  289  ;  14  W,  R.  dfto ; 
It  L.  T.  N.  8.  105  ;  12  Jnr.  N.  S.  700. 

(*)  Edmnutl.H  r,  WHlliinffunl.  U  y.  \i.  V.  HU  ;  33  \V.  R.  M7 ;  61  U.  J.  y.  It. 
.106 ;  62  L.  T.  720. 

(r)  Railton  r.  WckmI.  16  App.  tia.  363  ;  69  L.  .1.  I'.  (".  ftl ;  63  L.  T.  13  :  Vn»o«  c. 
Welch,  8  T.    L.  R.  7ti«. 

(<*)   Bxp.  8u«|>heni»on    17  L.  J.  Bunk.  6  ;  Do  CSc.x,  688. 
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and  an  order  was  granted  restraining  him  from  selling  the 
goods  upon  the  premises  or  continuing  in  possession.'"'  In 
another  case,  the  grantor  having  assigned  growing  crops,  the 
landloi'd  distrained  for  rent,  and  whilst  in  possession,  without 
notice  of  the  bill  of  sale,  agreed  with  the  grantor,  his  tenant, 
to  accept  a  surrender  of  the  tenancy  and  possession  of  the 
crops.  He  then  withdrew  the  distress,  on  which  the  mort- 
gagee seized,  but  afterwards  the  landlord,  on  surrender  of  the 
tenancy,  entered  and  took  possession  of  the  crops,  and  in  an 
action  Ijy  the  mortgagee  against  the  landlord  it  was  held  that 
the  title  of  the  latter  was  complete  on  the  surrender,  and  that 
although  the  mortgagee  was  entitled  to  be  put  in  the  same 
position  as  the  tenant  before  suri-ender,  his  claim  was  subject 
to  the  rent  and  the  expenses  the  landlord  had  incurred  in 
cultivating  the  crops.  '*' 

(8.)  If  the  grantor  shall  fraudulently  either  re- 
move or  suifer  the  said  goods,  or  any  of 
them,  to  be  removed  from  the  premises  ; 

Fraudulent  Mei'e  removal  will  not  be  sufficient — it    must   lie   shewn  to 

removal.  i  •  i  t  n    t  • 

be  With   intent  to  deprive  the  mortgagee  of    his  remedy;  '"' 

thus,  if  the  efEect  of  the  removal  would  be  to  deprive  the 
mortgagee  of  his  security,  and  leave  him  to  his  barren  remedy 
by  action,  it  would  seem  the  removal  may  be  within  the  sub- 
section ;  *'"  but  in  all  cases  it  will  be  a  question  of  fact  whether 
the  goods  were  fraudulently  removed ;  and  in  a  case  under 
the  Statute  11  Geo.  II.  c.  19,  although  the  tenant  admitted  he 
removed  goods  to  avoid  a  distress,  the  question  of  fraud  was 
leftto  the  jury.''' 

Befoi-e  the  amendment  Act,  even  where  no  power  of  seizure 
on  removal  was  given  by  the  bill  of  sale,  if  the  grantor  dealt 
fraudulently  with  the  mortgaged  goods  left  in  his  possession, 
as  if  he  attempted  to  sell  them,  the  mortgagee  might  imme- 
diately commence  an  action  for  the  recovery  of  the  goods  or 
their  value, '^'  and  to  restrain  their  removal ;  and  it  would 
seem  that  he  might  have  taken  possession  if  he  could  do  so 
peacealjly  and  without  violence.'*'' 

(a)  Smith  V.  Brown,  48  L.  J.  Ch.  694. 
(6)  CJlements  v.  Matthews,  11  Q.  B.  D.  808. 
(i)  Parry  v.  Duncan,  7  BhiK.  243  ;  M.  &  M.  533. 
(«0  Opperman  c.  Smith,  4  D.  &  Ry.  33. 
(e)  John  V.  Jenkins,  1  Cr.  &  M.  227. 
'  (/)  Fenn  v.  Bittleston,  7  Exch.  152 ;  21  L.  J.  Ex.  41. 
(g)  Story  on  Bailments,  396. 
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(i.)     Ft"  the  grantor   sli;ill   imt,   witlmut   roason- 
iibl«'  excuse,  uixm  tlt'iiiiiiul  in  writiiif^  by  tlie 
•grantee,  product*  to  Liiu  liis  Isist  receipts  for 
rent,  rat^s,  and  taxes  ; 

The  effect  ot    sees.  13  and  14  of  the  araeiulment  Act  will  Lc  PrwlucUon  of 

receipts. 
further  to  imperil  the  mortgagee's   .security,   for  the  landlord 

and  tax  collector  have  five  days  to  levy  after  the  mortgagee 

has  seizi'd,  an  opportunity  they  will  probably  not  neglect. 

Where  the  grantor  did  not  upon  demand  in  writing  by  the 
grantee,  produce  a  receipt  for  rent  which  had  only  become 
due  a  few  days,  and  of  which  it  appeared  the  landlord  had  not 
yet  re(|nired  payment,  it  was  lu'ld  that  the  grantoi-  had  not 
failed  t<j  [)ro(lucc  the  receipt  without  rcasonal)le  excu.se. '"'  Hut 
where  the  mortgagee  had,  at  the  grantor's  retjU(?st,  paid  rent 
which  had  not  been  repaid  him,  relief  was  refused,  although 
no  instalments  were  in  arrear.'*' 

(5.)  If  execution  shall  have  been  levied  iiy;ainst 
the  flfoods  of  the  grantor  under  any  judg- 
ment at  law; 

This  will  include  a  decree,"'  and  may  include  every  Bxccution 
order  of  the  t'ourt  or  a  judge  in  any  cause  or  matter  which 
may  be  enforced  in  the  same  manner  as  a  judgment  to  the 
same  effect ;"''  but  it  .should  be  observed  that  the  tendency 
of  the  decisions  is  to  give  to  the  word  judgment  its  strict 
technical  meaning.''' 

Although  a  sheriff,  unless  relieved  liy  interpleader,  is 
liable  in  (himages  for  levying  execution  on  the  goods  of  a 
stranger,  even  if  in  the  judgment  debtor's  possession, 
and  the  execution  creditor  also  if  his  solicitor  or  agent  has 
expressly  directed  seizure  of  the  goods;  j-et  the  holder  of  a 
bill  of  sale  over  the  judgment  debtor's  goods  has  no  cause  of 
action  against  the  execution  creditor  for  the  seizure  when  the 
only  direction  is  by  the  indorsement  on  the  writ  of  execution, 
correctly   stating    the    judgment     debtor's     address     where 

(a)  Bxp.  Cotton,  11  Q.  B.  D.  301 ;  tee  also  Nunii  i.  KirkwixMl,  76  L,  T.  J.  13». 

(6)  Cowley  r.  Tyler,  W.  N.  1K84.  77. 

(•)  Judicature  Act,  1873,  h.  100. 

{i)  R.  S.  C.  IHfa,  xlii.  17,  24. 

(r)  Krp.  Schmitz,  rf  (\.hen,  12  Q.  B.  D.  R09  ;  M  U  J.  Vh.  llfW  ;  60  L,  T.  747  ; 
32  W.  R.  H\l  ;  1  Mor.  6.1  ;  Crcmetti  r.  Cn.tn.  4  Q.  B.  D.  225  ;  4«  L.  J.  Q.  B.  337  ; 
S7  W.  H.  411. 
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the  goods  are.'"''  And  the  execution  creditor  by  appearing 
on  the  interpleader  summons  and  taking  an  issue,  does  not 
make  himself  liable  for  the  sheriff's  acts,  if  it  turns  out  that 
the  goods  belong  to  a  bill  of  sale  holder.'" 

If  a  bill  of  sale  holder  pays  money  into  Court  under  an 
interpleader  order,  an  issue  being  directed  with  the  execution 
creditor,  and  the  judgment  deljtor  becomes  Ijankrupt,  the 
money  will  not  pending  the  issue  be  paid  out  to  his  trustee, 
even  with  the  bill  of  sale  holder's  consent ;  for  the  money 
does  not  represent  the  goods,  they  not  having  been  sold,  nor 
does  it  form  part  of  the  judgment  debtor's  estate.  ''* 

And  on  the  judgment  debtor  becoming  bankrupt  after  an 
interpleader  order,  and  his  trustee  claiming  in  priority  to 
the  judgment  creditor,  under  the  provisions  of  the  Bank- 
ruptcy Act,  his  title  was  held  to  be  subject  to  the  claims 
of  a  bill  of  sale  holder.  ''" 

Where  on  interpleader  by  the  sheriff  a  claimant  alleges 
that  he  is  entitled  under  a  bill  of  sale  to  the  goods  seized  in 
execution,  and  an  order  is  made  for  a  sale  and  satisfaction  of 
the  claim  out  of  the  proceeds  of  sale,  the  claimant  is  not 
entitled  to  demand  from  the  sheriff  any  sum  not  included  in 
the  particulars  of  claim  on  which  the  order  was  made.''' 

S^rt™a^e*^  Provided  that   the  grantor  may  within  five  days 

from  the  seizure  or  taking  possession  of  any  chattels 
on  account  of  any  of  the  above-mentioned  causes, 
apply  to  the  High  Court,  or  to  a  Judge  thereof  in 
chambers,  and  such  Court  or  Judge,  if  satisfied  that 
by  payment  of  money  or  otherwise  the  said  cause  of 
seizure  no  longer  exists,  may  restrain  the  grantee 
from  removing  or  selling  the  said  chattels,  or  may 
make  such  other  order  as  may  seem  just. 

It  has  been  decided  that  the  Court  may  restrain  the 
grantee  from  removing  or  selling  goods  seized  after  the  date  of 
the  commencement  of  the  Act  under  a  bill  of  sale  executed  and 
registered   before  such  date."''      The  application    in  the  first 

((()  Condy  v.  Blaibei-i--,  55  J.  P.  580. 

(ft)  Woollen  r.  Wrif?ht,  1  H.  &  C.  524  ;  31  L.  J.  Ex.  715  ;  7  L.  T.  73. 

(e)  Shuckburgh  v.  Pike,  8  T.  L.  R.  710. 

{d)  Exp.  Hailing,  re  Hiivd.jn,  7  Ch.  D.  157 ;  47  L.  .1.  Bank.  25  ;  37  L.  T.  809  ; 
36  W.R.  182. 

{e)  Hockej'  V.  Evans,  18  Q.  B.  D.  390 ;  56  L.  J.  Q.  B.  263  :  56  h  T.  179  ;  35 
W.  R.  265. 

( t )  Exp.  Cotton,  11  Q.  B.  D.  301. 
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in.staiice  should  be  by  HUtniiioiis,  siiiiportol  \t\  an  iitH<lavit  ot 
tho  f»R'tH.  It"  nil  injunction  is  ^ninti-d,  the  jmrtii-.s  iifffct«'il 
sliould  not  apply  t'x  jxiii*'  to  tlio  Divisionul  Court  to  H«-t  it 
a.sidu,  thf  proper  course  iiein^  to  apply  on  fresh  evidence  to 
the  jud^e  who  made  the  order.'*'  Having  regard  to  the 
proviso,  a  dmnaiid  for  payment  should  be  made,  and  a 
reasonable  time  allowed,  before  .seizure.  The  <»l)ject  of  the 
proviso  iippears  to  be  to  prevent  tht'  extortion  too  fretpiently 
pnwti.sed  on  borrowers  after  defaidt.  for  wliiih  a  v«'ry  com- 
plete remeily  is  atTonled. 

Wliere  a  Itill  of  sale  wiis  payable  l)y  instalments,  on  default 
111  payment  of  anj-  one  of  which  the  whole  amount  .secured 
was  to  become  due,  the  mortgapfees  having  seized,  Hawkins. 
.!..  on  the  jjrantor's  application,  directed  tliem  to  withdraw  on 
payment  of  the  instalment  due  and  crists;'*'  and  so  where, 
after  seizure,  the  grantor  offered  to  pay  the  amount  due. 
which  tin-  ujortcra^ee  refused  to  accept,  the  Court  restrained 
a   siile,  on  condition   that  the   amount   due  was  paid."'' 

After  seizure  for  any  of  the  causes  mentioned  in  the 
section,  if  the  grantor  pays  or  tenders  the  debt,  interest  and 
exjienses.  he  mav  within  five  days  from  the  seizure  apply  tor 
relief  under  the  proviso;  but  after  the  lajise  of  five  diiys  he 
is  still  entitled  to  brintj  an  action  for  redemption  on  the  usual 
terms  of  payin«?  the  del)t,  interest  and  expenses,  togethei- 
with  the  costs  of  redemption,  unless  the  circumstances  ar«- 
such  Bs  to  disentitle  the  grantee  to  such  costs. ''" 

Subject  to  the  proviso  at  the  end  of  this  section  and  in  the  RestniininK 
.statutory  foim  of  bill  of  sale,  the  Court  will  not  interfere  l)y  ™°  p"*?^- 
injunction  to  j)revent  a  mortgagee  pursuing  his  legal  remedies 
to  get  |)os.session  of  the  mortgaged  ])roj)erty  :  nor,  unless  liv 
some  binding  rule  of  law  a  bill  of  .sale  is  clearly  invalid,  will 
the  Court  grant  relief  on  an  interlocutory  motion  by  the 
grantor  to  restrain  a  mortgagee  who  has  taken  possession  from 
continuing  such  pos.session.  except  on  the  grantor  bringing 
into  Court  the  amount  claimed  by  the  mortgagee.'"  This, 
however,  is  not  an  invurial)le  rule,  and  the  Court  has  a  dis- 
cretion in  the  matter,  and  will  not  order  the  amount  claimed 
by  the  mortgagee  to  be  brought  into  Court  if  it  appears  tliat 
he  is  claiming  ttx»  much/''''      But  the  Court  will  not  interfere, 

(o)  Bxp.  Midirorth.  *)  S.  J.  63. 

(6)   «»(;niv.-h,  27  S..1.  J.  215. 

(r)  Sxp.  O.tu.ii,  U  y.  B.  D.  *)1. 

(</)  JnhiiROn  r.  Dipn.HO  [1803",  1  Q.  11.  5lJ. 

(rl   Hill  r.  Kirkw.HHl,  28  W.  K.  :<."W  .   W  L.  T.  Utt. 

if)   Hicksoii  r.  Unrlow,  31  W.  H.  H7. 
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even  by  interim  injunction,  with  a  mortgagee's  legal  rights  on 
a  mere  suggestion  that  it  is  possible  that  a  trustee  under  the 
gi'antor's  bankruptcy  may  be  able  to  impeach  the  security ;  '"' 
and  an  interim  injunction  should  only  be  granted  to  a  day 
certain."' 

Possession  of  -^  receiver  who  has  not  perfected  his  title  by  giving  the 

receiver.  .security  required  by  the  order  appointing  him,  will  not  be 

protected  in  his  possession  of  the  goods, '"'  but  interference 
with  a  duly  appointed  receiver,  although  the  mortgagee  may 
have  seized  prior  to  the  receiver's  appointment,  is  a  contempt 
of  Court :  and  so  will  be  a  removal  of  the  goods  comprised  in 
a  valid  bill  of  sale  where  a  receiver  is  in  possession,  and  if  a 
question  as  to  its  validity  is  pending  between  the  mortgagee 
and  the  receiver  under  the  grantor's  bankruptcy,  the  niortgagee 
should  apply  to  the  Court  for  leave  to  exercise  his  legal 
rights.*'" 

On  an  undertaking,  given  on  obtaining  an  interim  inj  unction, 
to  pay  such  damages  as  the  Court  shall  deem  to  have  been  sus- 
tained by  reason  of  the  order,  the  Court  has  a  discretion  and  may 
refuse  to  make  any  order  for  payment  of  damages,  if  those  alleged 
to  have  been  sustained  are  trivial  or  remote,  or  if  great  delaj' 
has  occurred  in  applying  for  them.'*'  Thus,  when  the  receiver 
under  a  bankruptcy  petition  obtained  an  e.t;  imrte  injunction 
against  the  holder  of  a  bill  of  sale,  which  was  afterwards 
upheld,  but  no  application  for  damages  was  made  for  three 
years  and  a  half,  the  Court  declined  to  order  payment  of 
damages  sustained  by  a  distress  on  the  goods  while  the  injunc- 
tion was  in  force, holding  that  the  delay  was  a  sufficient  answer 
to  the  application.'-'''  An  order  for  damages  may  be  made  where 
an  interlocutory  injunction  has  been  wrongly  granted,  owing 
to  a  mistake  of  law,  without  any  misrepresentation,  suppres- 
sion, or  other  default  by  the  party  obtaining  it ;  although 
this  was  formerly  doubted.'''' 

(a)  Exp.  Bayley,  re  Hart,  «  L.  T.  181  ;  29  W.  R.  28  ;  15  Ch.  D.  223. 

(b)  Exp.  Aljrams,  re  Johnstone,  50  L.  T.  184  ;  1  Mor.  32. 

(c)  Edwards  c.  Edwards,  2  Ch.  D.  291. 

(rf)  Exp.  Andrews,  re  Fells,  4  Uh.  D.  509  ;  36  L.  T.  38  ;  46  L.  J.  Bank.  23  ;  25 
"W.  R.  382  ;  exp.  Cochrane,  re  Mead,  20  Eq.  282  ;  44  L.  J.  Bank.  87  ;  23  W.  R. 
726  ;  32  L.  T.  508. 

(e)  Smith  D.  Day.  21  Ch.  D.  421  ;  31  W.  R.  187  ;  48  L.  T.  54. 

(/■)  Exp.  Hall,  re  Wood,  23  Ch.  D.  644  ;  32  W.  R.  179  ;  49  L.  T.  275;  52 
L.J.  Q.  B.  907. 

{<j)  Griffith  «.  Blake,  32  W.  R.  833  ;  27  Ch.  D.  474 ;  53  L.  J.  Ch.  965 ;  51  L.  T.  274. 
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8  (1878.)  Mvi-v  l)ill  of  sale  to  whicli  this  Act  ^^ ""'•""••"' 
applies  shall  be  duly  attested,  and  shall  be  refristered  J^' ^JJI l:^,';^!? 
luidcr  this  Act  within  seven  days  after  the  making 
itr  <;ivin'^  thereof,  and  shall  set  forth  the  consideration 
tor  which  siu-h  bill  of  sale  was  given,  otherwise 
such  bill  of  sale,  as  afifainst  all  trustees  or  assignees 
of  the  estate  of  the  person  whose  chattels  or  any  of 
them  are  comprised  in  such  bill  of  sale  under  the 
law  relating'  to  l)aiil<rui)tcy  oi-  liquidation,  or  under 
any  assij^niuent  for  the  benefit  of  the  creditors  of 
such  person,  and  also  as  against  all  sheriffs'  officers 
ami  othtT  persons  seizing  any  chattels  comprised  in 
such  bill  of  sale,  in  the  execution  of  any  process  ot 
any  Court  authorizing  the  seizure  of  the  chattels  of 
the  person  by  whom  or  of  whose  chattels  such  bill 
has  been  made,  and  also  as  against  every  person  on 
whose  behalf  such  process  shall  have  been  issued, 
shall  be  deemed  fraudulent  and  void  so  far  as  regards 
the  property  in  or  right  to  the  possession  of  any 
chattels  comprised  in  such  bill  of  sale  which,  at  or 
after  the  time  of  filing  the  petition  for  bankruptcy 
or  liquidation,  or  of  the  execution  of  such  assign- 
ment, or  of  executing  such  process  (as  the  case  may 
be),  and  after  the  expiration  of  such  seven  days  are 
in  the  possession  or  apparent  possession  of  the  person 
making  such  bill  of  sale  (or  of  any  person  against 
whom  the  process  has  issued  under  or  in  the  execu- 
tion of  which  such  bill  has  been  made  or  given,  as 
the  case  may  be). 

This  .sertion  is  rcpenled  by  sec.  15  of  the  amendment  Act,  Ajiplicatiou  of 
but  the  repeal  is,  it  wnnld  seem,  qualified  by  se<".  H,  and  the 
section  will  therefore  still  govern  hills  of  sale  piven  other- 
wise than  as  security  for  the  payment  of  money,'**  and  also  all 
bills  of  sale  registered  under  the  principal  Act  before  the 
1st  of  November.  1882. 

(a)  Swift  r.  Pannell,  24  t'h.  D.  210. 
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By  sec.  10,  sub-sec.  1,  of  the  principal  Act,  also  repealed 
by  sec.  15  of  the  amendment  Act,  so  far  only  as  regards  bills 
of  sale  given  by  way  of  security  for  the  payment  of  money, 
every  bill  of  sale  to  which  the  principal  Act  applies  shall  be 
attested  l)y  a  solicitor  of  the  Supreme  Court  in  the  prescribed 
form. 

Considerable  doubt  arose  whether  under  the  section  regis- 
tration was  not  requisite  to  support  a  bill  of  sale  between  the 
parties  themselves,  and  the  Common  Pleas  Division  decided 
K  that,  unless  there  had  been  attestation  with  the  formalities 
?  prescribed  by  sec.  10,  sub-sec.  1,  the  instrument  would  be 
invalid,  even  as  between  the  grantor  and  grantee  ;  but  the 
decision  was  overruled  by  the  Court  of  ApjDeal  holding  that  a 
bill  of  sale,  though  not  attested  or  registered  as  required  by 
the  Act,  was  good  between  the  parties ; '"'  indeed,  under  the 
repealed  statutes,  an  unregistered  bill  of  sale  was  good  as 
between  the  gi-antoi"  and  grantee,  and  all  other  persons 
except  those  mentioned  in  the  section;  thus,  it  prevailed 
against  the  liquidator  of  a  Company,'*'  or  the  unsecured 
creditors  of  a  deceased  person  whose  estate  was  being 
administered;'''  and  this  rule  was  not  affected  by  the  pro- 
visions of  sec.  10  of  the  Judicature  Act,  1876.''"  By  sec.  68 
(3),  Bankruptcy  Act,  1883,  all  expressions  (in  the  Act) 
referring  to  the  trustee  under  a  bankruptcy  shall,  unless  the 
context  otherwise  requires,  or  the  Act  otherwise  provides, 
include  the  official  receiver  when  acting  as  trustee.  By  sec. 
3  (16)  (17),  Bankruptcy  Act,  1890,  certain  provisions  of  the 
Bankruptcy  Acts  apply  as  if  the  trustee  under  a  comjjosition 
or  scheme  were  trustee  in  a  bankruptcy  ;  and  by  sec.  21  (3) 
aLso  apply  in  cases  of  administration  in  bankruptcy  of 
estates  of  persons  dying  iusolveut.  It  would  seem  that  such 
persons  might  be  deemed  trustees  or  assignees  within  the 
meaning  of  section  8  of  the  principal  Act. 

Apijiication  of  But  the  ijrincipal  Act  does  not  apply  unless  the  goods  are  in 

the  section,     i  i  r  i  i   j    ■  o 

^    the  possession  or  apparent  possession  of  the  grantor  ;  thus,  a 

I    purchase  by  unregistered  receipt  from  a  trvistee  in  liquidation, 

was  upheld  against  an  execution   creditor   of  the   debtor,  to 

whom  the  goods  had  been  let  by  the  purchaser,  for  the  goods 

(a)  Davis  V.  Goortman,  5  C.P.D.  128 ;  49  L.  J.  C.  P.  344 ;  28  W.  R.  559 ;  42  L.  T.  288. 
•  (J)  lie  Marine  Mansions  Co.,  L.  R.  4  Eq.  601 ;  37  L.  J.  Ch.  115;  re  Stockton 
Iron  Co.,  10  Chi.  D.  342,  per  Bacon  V.-C. 

(c)  Re  Knott,  7  Cli.  D.  549  u. 

(d)  Tadman  c.  D'Rpineuil,  20  Ch.  D.  217;  30  W.  R.  423;  46  L.  T.  409;  51  L.  J. 
Ch.  491. 
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were   not    in  the    possession   or   apimrent   possoHsion   of    tlir 

person  making  the  bill  of  sale.'*'      So  where  the  grantees  of  a 

bill  of  sale,  by  verbal  ajjreeraent.  coupled   with  a  receipt  and 

inventory,    sold   the  j^oods   to  ii   purchaser   who   allowed    the 

former  owuei'  to  remain  in  |)i)ssessioii,  the  case   was   hold   nut 

to  be  within  the  Act;'*'   and  an    nnretristered  document,   by 

which  goods  were  purchased  froni  a  bill   of  sale  holder,   was 

upheld  against  an  execution  creditor  of  the  original  grantor.'" 

Again,  when  a  |)erson  who  had  given  a  charge  over  goods 

to  secure  payment  tr)   his   late   partner,  afterwards   assigni-d 

them    to   a   trustee    foi"   creditors,  and    then    died  leaving  a 

widow,  who,  with  the  trustee,  contracted  engagements  which 

resulted    in    an    execution    being    lc\  ied   on    the   goods,  the 

charge,  though   a   bill  of  sale,  was  held  not  to  be  void  against 

the  execution  creditor,    whose  execution   was  not  a   process 

authorizing  the  seizure  of  the  chattels  of  the  person  by  whom 

or  of  wliose  chattels  such  bill  of  sale  had  been  made.'" 

Whenevei-  a  .sale  was  followed  by  open  delivery  and  taking  When  unreKii*- 

•'      '    .  •'  "  tercel  IjiIU  of 

po.ssession,  registration,   unless  to   obtain   the  benefit  of    the  bsIo  w«>rc  viiliii. 

repealed  sec.  20,  was_jatit--eiiiicntial ;  for  to  create  a  necessity 
for  registration  there  must  have  been  apparent  possession  of 
the  goods  and  a  lapse  of  seven  days  after  the  bill  of  sale  was 
made;  nor  was  the  case  within  the  .section  by  reason  of 
apparent  possession,  the  seven  days  not  having  expired,  for 
the  assignee  had  the  period  of  seven  days  within  which  lie 
might  complete  his  title  by  regi.stration,  and  if  he  took  and 
retained  a  more  than  formal  possession,  he  acquireil  a  good 
title,  and  no  registration  was  necessary.'"  The  bankruptcy 
of  the  grantor  within  the  seven  days  allowed  for  registration 
did  not  affect  the  bill  of  sale  if  registered  in  due  time;'^'  Imi 
it  was  held  under  the  Bills  of  Sale  Act,  IH-'A,  that  po.ssession 
taken  under  an  unregistered  bill  of  sale,  after  the  time  for 
registration  had  expired,  could  not  avail  against  the  title  of 
a  tra.stee  under  a  subsequent  petition,  if  the  grantor  had 
committed  a  j)rior  iwt  of  bankru|)tcv,  though  such  act  ot 
bankruptcy  might  have  been  unknown  to  the  grantee  at  t  lu- 
lu) Parnncoll  r.  Dieiidonn*^.  2  T.  L.  R. 
(6)  Hay  r.  Nathan,  3  T.  L.  R.  U. 
(c)  Hall  r.  Smith  3  T.  L.  R.  Mi'6. 
M)  Crantlehl  r.  CranflcUl,  23  L.  R.  Ir.  566. 

{*)  MnrplcH  r.  Harllov,  1  H.  A  S.  1  ;  30  L.  J.  Q.  H.  02;  Hiilling«worth  r.  Whii.-, 
II  L.  T.  t«H;  10  W.  R.  ttllt;  I'lercy  c.  Humphrpys  17    L.   T.   4<H. 

(/)  Esi:  Kahen,  r<  Hewer.  21  Ch.  D.  N71  ;  16  L.  T.  (WO:  30  rt'.  R.  051  :  SI  I..  .1. 
Cb.  »M. 
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time  of  taking  posses-sion.'"'  It  .should,  however,  be  observed 
that  sec.  1  of  the  Act  of  1854  avoided  an  unregistered  bill  of 
sale,  in  the  event  of  bankruptcy,  so  far  as  regarded  chattels  in 
the  apparent  possession  of  the  grantor  at  or  after  the  time 
of  such  bankruptcy,  which  Avas  decided  to  mean  the  commis- 
sion of  an  act  of  bankruptcy  to  which  the  title  of  the  trustee 
related ;  but  the  operation  of  sec.  8  of  the  principal  Act  is 
limited  to  chattels  in  the  apparent  possession  of  the  grantor 
at  or  after  the  time  of  filing  the  petition  for  bankruptcy  or 
liquidation. 

avouiauce.  ^^  ^^^s  decided  under  the  Bills  of  Sale  Act,  1854.  that  the 

effect  of  an  execution  was  to  avoid  a  prior  unregistered  bill 
of  sale  altogether,  and  to  give  the  holder  of  a  second  regis- 
tered security  a  good  title  against  the  prior  grantee  and  a 
trustee  in  the  grantor's  bankruptcy  ;'*'  but  it  was  doubted  if 
this  rule  applied  under  the  principal  Act,'''  and  the  result 
of  the  section  is  to  avoid  the  bill  of  sale  only  so  far  as  is 
necessary  to  give  due  effect  to  the  execution.'""  Therefore  a 
bill  of  sale  to  which  the  principal  Act  applies,  although  void 
as  against  an  execution  creditor  for  non-compliance  with  the 
requirements  of  the  Act,  may,  after  the  execution  has  been 
satisfied,  prevail  against  subsequent  execution  creditors,  or  a 
trustee  in  the  grantor's  bankruptcy,  if  the  goods  are  no  longer 
in  the  grantor's  apparent  possession.  Indeed,  when  after  an 
execution  creditor  had  seized  the  goods  comprised  in  an  un- 
registered bill  of  sale,  the  mortgagee  took  sufficient  posses- 
sion before  the  filing  of  a  bankruptcy  petition,  and  the 
execution  was  then  avoided  by  relation  of  the  trustee's  title 
to  an  act  of  bankruptcy  committed  before  the  levy,  it  was  held 
that  the  execution  creditoi-  was  ousted  altogether,  and  the  bill 
of  sale  holder's  title  prevailed.  '■" 

As  bills  of  sale  to  which  the  amendment  Act  applies  are 
void  altogether  if  luiregistered,  and  not  merely  as  against 
a  certain  class  of  persons,  the  refined  distinction  established 
by  the  preceding  cases  may  not  be  now  of  so  great  practical 
importance. 

(a)  Exp.  Attwater,  re  Tumor,  5  <Jh.  D.  27  :  25  W.  R.  206 ;  35  L.  T.  682  ;  46  L..T. 
Bank,  41. 

(i)  Richards  v.  James,  L.  R.  3  Q.  B.  285  ;  15  W.  R.  580  ;  36  L.  J.  Q.  B.  116  ; 
8  B.  &  S.  302 ;  16  L.  T.  674 ;  Edwards  r.  EnKlish,  7  E.  &  B.  564 ;  26  L.  J.  Q.  B.  193. 

(c)   Exp.  Fourdrinier,  31  W.  R.  149  ;  48  L.  T.  46  ;  21  Ch.  D.  510. 
((f)  Exp.  Blaiberg,  re  Tooiner,  23  Uh.  D.  254  ;  52  L.  J.  Ch.  461  ;   31  W.  R.  90C ; 
49  L.  T.  16. 


THK  BILLF?  OF  SALE  ACT  (1878)  AMKNDMENT  ACT,  IKH2.    \2.\       See     8 

[1878. 
An   iiiiroj^iHternd  bill  of  sale  was  vnid  H^aiiist  an  cxocii-        Sec.  8. 
lion'  iTutiitor,  notwithstandiiijj   he   had   notice   of  the   hill   ol        [1882.  ' 
sail-  at  the  time  ho  hfcanm  thf  jijrantor'.s  creditor.'" 

8.  (1882.)  Every  bill  of  sale  shall  hr  < Inly  attested,  »j''^».f,'^;;;j;;;, 
and    shall    be    rejristered    under    the    principal    Act '^^j^J;^;;!^^"'' 
within  seven  clear  days  after  the  execution  thereof, 
or  if  it  is  executed  in  any  place  out  of  England  then 
within  seven   clear  days  after   the   time  at  whi(-h   it 
would  in  the  ordinary  courseof  post  arrive  in  England 
if  posted  iinmcdiatcly  after  the  execution  thereof;  'i' 
and  shall  truly  set  forth  the  consideration  for  v^hicli 
it  was  given  ;  <2)  otherwise  such   bill  of  sale  shall  be  (i)  i'hr.' ij4. 
void  in  respect  of  the    personal    chattels  comprised 
therein.^)  (')  P"^"^  >•■»*• 

(1)  Under  thr  Bills  of  Salo  Acts.  18.54  and  1866,  attestation 

was  not  essential    to  the  validity  of  a  bill  of  sale;'*'  but  the 

formality   of  attestation    by    a    solicitor   was   introduced    by 

sec.  10.  sub-sec.  1,  of  the  principal  Act.  now  repealed,  and  everj" 

bill  of  sale  to  which  that  Act  apjilied  must  have  been  attested 

in  the  manner  yirescribed.      By  sec.  10  of  the  amendment  Act, 

the  execution  of  every   bill  of  .sale  by  the  grantor  shall  be 

atteste<l  by  one  or  more  credible  witnesses,  not  being  a  party 

or  parties  thereto,  and  unless  so  attested  will  be  void.    ''  Duly 

attested  "  means  attested  in  the  manner  required  by  the  Act , 

and  by  the  form  in  the  .schedule  to  the  Act.'""' 

By  the  ordinary  rule  of  computation,  when  clear  days  are  Time  for 
•'  ...  .  roffiatrnlion. 

limited  ft)r  doing  an  act,  time  is  to  be  reckoned  exclusively  of 

the  first  and  last  days,  but  as  registration  is  required  to  be 
within  seven  clear  days,  it  must  be  effected  on  the  seventh 
day,  excluding  the  day  of  execution.  The  words  used  in  the 
section  are  the  .same  as  those  in  see.  lO.  sub-sec.  2, of  the;  prin- 
eipal  Act,  under  which  the  rule  has  been  as  stated,  and  it  would 
Heem  therefore,  and  by  analogy  to  the  j)ractice  with  ri-gard  to 
warrants  of  attorney,  that  regi.stration  of  a  bill  of  .sale  exe- 
cuted on  the  fir.st  of  the  month  will  be  in  time  if  registered 
on  the  eighth,  unless  that  day  happens  to  be  a  Sunday,  oi 
other  day  on  which  the  regi.strar's  offi(re  is  c.lo.sed.  when  regis- 

(<H  Kclvrnrdo  r.  Krtwnniii.  2  Ch.  D.  .'Ol. 

(b)  DofT.-l  r.  MileH,  1,1  L.  T.  'im. 

(r)   I'nmonH  r.  Brand.  2fi  Q.  H.  D.  1 1"  :  HJt  I..  T.  »7»  ;  iW  W.  H.  MH. 
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tration  will  be  valid  if  made  on  the  next  following  day  on 
which  the  office  is  open.'"' 

In  the  absence  of  proof  of  nialice,  an  action  will  not  lie 
for  damages  occasioned  by  the  defendant  causing  to  l)e 
registered  a  document  which  in  fact  is  not  a  bill  of  sale."" 

The  provision  for  registering  bills  of  sale  executed  out  of 
England  is  new,  and  obviates  a  difficulty  which  often  arose 
from  the  impossibility  of  registering  within  the  prescribed 
time  bills  of  sale  executed  abroad.  The  requisites  of  regis- 
tration are  prescribed  by  sec.  10,  sub-sec.  2,  of  the  principal 
Act,  and  the  cases  on  the  subject  will  be  found  collected  in 
the  note  to  that  section. 

By  sec.  14  of  the  principal  Act,  any  judge  of  the  High  Court 
of  Justice,  on  being  satisfied  that  the  omission  to  register  a 
bill  of  sale  within  the  prescribed  time  was  accidental  or  duf 
to  inadvertence,  may  in  his  discretion  extend  the  time  foi- 
registration  upon  such  terms  as  he  thinks  fit. 
Tlie  (2J  A  mis-statement  of  the  consideration  has  always  been 

held  a  strong,  though  not  conclusive,  badge  of  fraud,'''  but 
formerly  it  did  not  necessarily  invalidate  a  bill  of  sale  as 
against  creditors,  if  inserted  without  fraud  and  with  the 
intention  of  making  the  security  available  only  to  the  extent 
of  the  sum  actually  due.'''' 

Under  the  repealed  section  of  the  jirincipal  Act  the  con- 
sideration must  have  been  truly  stated,  and  the  decisions 
under  that  section  will  therefore  still  apply.  It  is  difficult  to 
lay  down  any  general  rule  for  adequately  setting  forth  tlic 
consideration,  and  every  case  must  to  ."^ome  extent  depend  on 
its  particular  circumstances;  but  in  cases  of  difficulty  the 
safest  plan  is  to  set  out  the  facts,  and  not  their  supposed  legal 
results.  It  has,  however,  been  decided  that  the  consideration 
for  giving  a  bill  of  sale  is,  if  money,  the  amount  actually  pass- 
ing, not  necessarily  the  amount  secured;  thus,  where  a  bill  of 
sale  was  given  to  secure  a  present  advance,  and  also  the 
amount  for  the  time  being  due  upon  a  mortgage  includint; 
further  advances,  but  the  recitals  omitted  a  sum  which  had 
been  advanced  on  a  bill  of  exchange  then  current,  the  omis- 
sion was  held  not  to  amount  to  a  mis-statement  of  considera- 
tion.''' 

(a)  Sec.  22  [1878],  Williams  r.  Burcress,  12  Ad.  &  K.  635  ;  9  Dowl.  544. 
(A)  Horsley  c.  Style,  69  L.  T.  222  ;  4  Rep.  574. 

(e)  ii>;A  Furbur,  rt-Pellew.e  Ch.  D.  181  ;  36  L.  T.  668  ;   cjp.  Clmplin,  r*' Sinclair, 
26  Ch.  D.  319  ;  53  L.  J.  Ch.  762  ;  51  L.  T.  345. 

(d)  Biddulph  v.  Goold,  U  \V.  R.  882  ;  Kcvan  v.  Mawson,  24  L.  T.  N.  S.  .395. 
(t)  ix^i.  Challinor,  re  Roprcrs,  IC  Ch.  D.  2fiO  ;  29  W.  R.  204  ;   11  L.  T.  122. 
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[1882.] 
If  the  cunsiderHtion  is  stntcd  in  the  way  in  which  it  wouhi 
Ixj  hrdinarily  stated  between  a  mortKiiK<»*  ^nd  mortgagee  it  is 
siitticient,  lor  the  Act  does  not  intend  to  throw  any  greater 
l)urden  on  a  bill  of  sale  holder  than  on  an  ordinary  mortgagee; 
but  the  statement  of  consideration  must  contain  on  the  fare  of 
it  what  is  substantially  the  whole  transaction,  and  if  it  does  so 
it  is  sufficient.'*'  Therefore,  substantial  lu-curacy  will  satisfy  the 
requirements  of  the  Act,  and  although  the  bill  of  sale  will  be 
avoided  by  a  material  mis-statement,  whether  intentional  or 
the  result  of  accident,  unless,  jjcrhaps,  a  mere  clerical  error,  a 
small  iniu'cunvcy  in  the  statement  of  the  consideration  will  not 
have  that  effect  ;'*'  thus  stating  the  consideration  as  £'.>2,  or 
thereabouts,  was  held  sufficient.'"  And  if  the  bill  of  sah- 
states  as  the  consideration  an  amount  really  stated  on  accounts 
J»etween  the  parties,  an  arithmetical  error,  honestly  made,  in 
the  figures  the  basis  of  such  account  will  not  be  treat'd  as  an 
untrue  statement  of  consideration  :  so  where  £10  of  the  con- 
sideration was  mentioned  as  the  value  of  goods  sold  and 
delivered  to  enable  the  grantor  to  carry  on  his  business,  the 
consideration  was  held  truly  stated  though  some  part  of  the 
goods  were  not  delivered  until  after  the  bill  of  sale  was 
executed.'''' 

Neither  is  it  necessary  to  set  forth  every  bargain  oi"  stipu-  The  con»iaer»- 
lation  collateral  to  the  consideration,'''  nor  need  the  i)n)j)osed  '""' 
application  of  the  consideration  be  stated;  thus,  where  a  l)ill  of 
sale  recited  that  the  grantor,  having  two  exeinitions  on  his 
premises,  and  being  unable  to  carry  on  his  business  by  reason 
thereof,  had  applied  to  the  mortgagee  to  lend  him  £182  3s.,  to 
enable  liim  to  pay  out  such  executi(jns,  which  the  mortgagee 
had  agreed  to  do  on  having  the  assignment,  and  then  the  deed 
iitated  that  in  pursuance  of  such  agreement,  and  in  considera- 
tion of  the  sum  of  £182  3s.  then  paid,  the  grantor  assigned 
certain  chattels,  and  it  appeared  the  mortgagee,  with  the 
grantor's  sanction,  gave  several  cheques  amounting  in  the 
whole  to  that  sum,  one  being  given  to  the  sheriff's  officer 
another  to  an  execution  creditcjr.  another  to  the  grantor,  while 

(u)   Ri>l>erU*  r.  Robcrtit,  13  Q.  B.  D.  7M. 

(4)  A'j-/..  WmU'r.  r<  Fothernill,  U  L.  T.  -JiJ  ;  20  W.  K.  .")75  ;  ?x;>.  Pnibyii,  rr 
Barrett,  S.J.,  1880,  :m. 

(e)  Hughes  r.  Little,  18  Q.  B,  U.  32 ;  5ii  I,.  .1.  Q.  B.  IW  ;  3.'.  W.  H.  30  ;  Cr,  I,.  T. 
478. 

(d)  Gritfith  r.  Williama,  03  L.  T.  J.  9. 

{e)  Kxp.  Ndtioruil  Mon-Hiitilo  Bunk,  r-  Uiiyncs,  15  Ch.  D.  42  ;  2S  W.  R.  8M  ; 
4'J  L.  T.  .m  ;   to  L.  J.  Bank.  02. 
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£25  was  paid  to  the  grantor's  solicitor  for  money  lent  and  costs, 
it  was  held  that  in  the  absence  of  any  suggestion  of  fraud,  the 
consideration,  which  was  the  amount  of  money  paid,  was 
sufficiently  set  forth.*"' 

Again,  the  consideration  was  held  truly  stated  where  a 
debtor  who  owed  £235,  partly  secured  by  an  existing  bill  of 
sale,  executed  a  second  bill  of  sale  of  the  same  chattels  to 
secure  £290,  on  the  understanding  that  out  of  such  sum  he 
should  pay  off  the  existing  debt.  The  bill  of  sale  was 
expressed  to  be  given  in  consideration  of  £290  then  paid, 
without  alluding  to  the  intended  application  of  the  money ;  and 
£290  was  in  fact  advanced  to  the  grantor,  who  the  next  day, 
in  pursuance  of  the  arrangement,  applied  £235  of  it  in  paying 
off  the  old  debt.^"' 

The  cousiilera-  Where  a  bill  of  sale  recited  a  debt  due  to  the  mortgagee 

^^^         '  and  that  the  grantor  had  agreed  to  execute  the  bill  of  sale  in 

order  to  induce  the  mortgagee  not  to  institute  proceedings 
against  him,  the  deed  was  supported  although  in  fact  no  pro- 
ceedings had  ever  been  threatened,  nor  was  there  any  evidence 
of  pressure  ;''''  and  so  a  bill  of  sale  was  held  valid  when  the 
consideration  was  stated  to  be  amongst  other  things  a  covenant 
V)y  the  mortgagees,  which  covenant  was  not  given/''''  Again, 
it  was  held  unnecessary  to  set  forth  a  verbal  agreement  not  to 
register  a  bill  of  sale  in  consideration  of  which  a  larger  bonus 
was  given.*'' 

But  the  true  natui-e  of  the  transaction  between  the  parties 
must  always  be  set  forth  ;  and  the  Court  can  inquire  into  the 
consideration  for  a  bill  of  sale,  and  when  a  judgment,  alleged 
to  have  been  obtained  by  collusion,  was  stated  as  the  con- 
sideration, the  Court  admitted  evidence  to  pi-ove  that  collusion 
existed.'-'^  And  where  the  consideration  was  an  amount  stated 
to  have  Ijeen  advanced,  but  in  fact  a  considerable  portion  was 
a  mere  liability  which  the  mortgagee  had  arranged  with  the 
mortgagor  to  discharge,  the  consideration   was  inquired  into 

(a)  Hamlj-n  v.  Betteley,  5  C.  P.  I>.  327  ;  «  L.  T.  373  ;  49  L.  J.   C.  P.  465  ;  28 
W.  R.  956. 

(4)  Thomas  v.  SearleM  [1891  ],  2  Q.B.,408. 

(c)  Exp.  Winter,  re  FotherRill,  44  L.  T.  323. 

(</)  Roberts  c.  Roberts,  13  Q.  B.  D.  794.       "~' 

(c)  Hxp.  Vopplewell,  re  Storev,  21  Ch.  D.  73  ;  47  L.   T.  274  ;  hi  L.  .T.  Oh.  3» 
31  W.  R.  35. 

(/)   Usher  r.  Martin,  <J1  li.  'J'.  778. 
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(iiul  held  not  to  l)0  truly  stated.'*'  So  a  Lill  of  wale  was 
liilil  void  fX|»res.sod  to  Iti-  given  for  £'M'2  tlieii  owing,  of 
whicli  ir2«)  wa.s  the  grantee'.s  liul)ility  on  l»ills  of  i-xcliiint,'<- 
wliicli  the  grantee  agreed  to,  and  afterwards  did  pay  at  i 
niatnrit\,  f<»i-  the  lu-cominodation  of  tlie  grantor,  the  eon- 
sideration  not  Iteingtrnly  set  forth  as  the  t\2<>  was  not  "  tlieii 
owing."'*' 

Where  the  grantee  held  eiirrent  hills  of  the  grantor  for 
£8,:{00,  bnt  the  consideration  was  stated  as  £'7.57.'j  then 
owing;  it  was  held,  assuming,  as  wa.s  alleged,  an  agreement 
for  th<-  sum  stated  to  ho  taken  as  representing  the  debt 
between  the  parties,  that  the  consideration  was  not  truly 
stated,  for  the  agreement  should  have  been  .set  out  as  jmrt 
4)f   it.'" 

Also,  if  money,  the  eonsideration  for  the  l)ill  of  sale,  is  The  cjnsi.leia- 
advaneed  at  different  times,  it  should,  in  general,  l)e  so 
KtatLKl;  and  where  loans  amounting  to  t"24^>  liad  from  time 
to  time,  in  the  months  of  March  and  April,  l)een  made  to  a 
firm  consisting  of  the  grantor  and  other  jjersons,  and  sub- 
sequently, in  June  and  July,  other  moneys,  amounting  to 
£160,  had  been  advanced  to  the  grantor,  who  had  dissolved 
j)artnersliip  and  taken  over  the  debts  and  asset.s  of  the 
late  firm,  the  bill  of  sale  reciting  that  in  tlu;  month  of  June 
last  the  grantor  applied  to  the  mortgagee  to  lend  him  the  sum 
of  £34<',  which  ho  consented  to  do,  and  then  went  on  to  recite 
a  further  appli(;ation  and  loan  of  £60,  it  was  held  that  the 
consideration  not  being  truly  set  forth,  the  registration 
was  void;'"*'  Indeed,  as  a  rule,  if  the  time  of  ])aymeiit 
is  mentioned,  it  must  be  truly  stated.  Thus,  where  a  bill  of 
sale  stated  the  consideration  to  be  paid  at  or  before  its  execu- 
tion, but  in  fact  only  a  small  portion  was  then  paid,  part  being 
handed  some  days  afterwards  toother  persons  at  the  grantor' •• 
request,  it  waw  held  that  the  ctjusideration  was  not  truly 
stated."' 


(u)  NoniiHii  r.  HnclifcB,  C  A.  Trinity  8itlint{a,  IWCJ.      (MS.  not*. 

16)  Mayer  c  Miiiiiluvich.60  L.  T.  400. 

(c)   Cochmne   r.  Muore,  26  Q.  H.  n.  r>7  ;  8m  W.  U.  5hh  ;  «,»   L.  T.  IM  ;  f.9  T,.   J 
<J.  M.  377. 

(i/)  Sxp.  Cftricr.  re  Thre»i)plet<>n,  12  t"h.  I).  UOI  ;  41  h.  T.  .\7  ;  27  W.  R.  IMJ. 

{*)    K>/>.  Rolpli,  rr  SiiiiKller,  lU  Ch.  D.  W      61    L.   .1.    fh.    HH  ;  ."JO  W.    R.   62      46 
L.  T.  4H2. 
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On  the  other  hand,  as  "  pajTnent "  does  not  necessarily 
mean  payment  in  pTcesenti,  a  security  was  supported  expressed 
to  be  given  in  consideration  of  the  payment  of  two  sums  of 
money,  the  first  of  which  had,  in  fact,  been  paid  some  months 
previously.'"' 

The  considera-  In  another  case  the  facts  were,  that  in  January,  1879,  the 

debtor  was  indebted  to  his  brother  in  £200,  and  by  a  bill  of 
sale,  dated  the  17th  of  that  month,  in  consideration  of  a  past 
debt  of  £200,  and  of  £50  then  advanced,  assigned  to  his 
brother  certain  effects.  It  ajopeared  that  of  the  £60,  £5  had 
been  advanced  the  previous  day,  so  that  on  the  execution  of 
the  deed  only  £45  was  actually  paid  over,  but  it  was  held  by 
the  Chief  Judge  that  the  statement  of  the  consideration  was 
substantially  correct  ;'*'  and  so  where  the  consideration  was 
stated  as  money  paid  on  or  immediately  before  the  execution 
of  the  bill  of  sale,  but  in  fact  half  of  it  was  paid  four  days 
previously  on  the  grantor's  written  undertaking  to  give  a  bill 
of  sale  ;''*  and  where  the  consideration  expressed  to  be  now 
paid,  had  in  fact  been  paid  four  days  previously  on  the  execu- 
tion of  a  prior  bill  of  sale,  cancelled  by  the  parties  as  con- 
taining clauses  inconsistent  with  the  Act,  the  statement  was 
held  sufficient.'"" 

For  if  the  facts  are  stated  with  substantial  accuracy,  accord- 
ing to  their  legal,  mercantile,  or  business  effect,  it  is  sufficient, 
though  they  may  not  be  stated  with  perfect  verbal  accuracy ; 
thus  where  a  bill  of  sale  recited  that  the  grantees  had  agreed 
to  lend  the  grantor  £7,350,  and  that  he  was  already  indebted 
to  them  in  other  sums,  that  it  had  been  agreed  between  the 
parties  that  the  grantor  should  execute  the  bill  of  sale  as  a 
security  for  the  repayment  of  the  first-named  sum  with 
interest,  and  witnessed  that  the  bill  of  sale  was  executed  "in 
pursuance  of  the  said  agreement,  and  in  consideration  of 
£7,350  now  paid  "  by  the  grantees  to  the  grantor,  a  receipt 
being  indorsed,  Ijut  in  fact  no  money  actually  passed  between 
the  parties,  the  sum  of  £7,350  being  the  l)alance  due  to  the 
grantees  in  respect  of  advances  made  Ijy  them  to  the  grantor 
from  time  to  time,  it    was   held   the   consideration  was  suffi- 

(o>   Garrard  v.  Meek.  29  W.  R.  244  ;  43  L.  T.  760  ;  50  L.  J.  Uh.  187. 
(b)  ExjK  Smith,  L.  J.  N.,  1880,  p.  39. 

(e)  Exp.  John8on7>)r-ehBpinaTi,  26-Oh.  D.  338  ;  50  L.  T.  214  ;  32  W.   R.  693 
53  L.  J.  Ch.  762. 

(rf)  Exp.  AUam,  re  Mundar,  14  Q.  B.  D.  43  ;  33  W.  R.  231. 


THK  lUl.LS  OF  SALK  ACT  (1878)  AMENDMENT  ACT,  1882.  120        See.  8. 

1882.] 

cieiitly  set  forth,  iiiasiniicli  sis  the  pffect  of  the  rocituls  was  to 
wipe  otit  th<>  old  debt  iiiid  constitute'  ii  now  ItMxlin^  on  tlio 
terniH  of  the  hill  i>f  sale.'"' 


On  •J-'ith  <  )ctobi'r  1885,  a  hill  of  sali-  wjis  j^ivcn  to  secure  ^j,,, 
i'220  and  intere.st,  stated  a-s  £100  advanced  in  18M2,  and  £lli<) 
then  iwlvanced,  tlie  facts  being  that  iJlOit  w«,s  lent  in  1H82, 
£20  on  October  12th,  1885.  £20  on  October  20th,  £66  on 
October  2Jnd,  the  lialancc  being  .£'7  due  for  interest  on  the 
first  £lt>(>,  and  £7  for  rent.  On  22nd  .\|)ril  18K6,  after  the  day 
fixed  for  payment,  the  bill  of  .sale  being  found  void,  a  new  i)iil 
of  sale  was  given  to  secure  the  same  £"220,  expressed  to  be 
"  in  consideration  of  £220  now  paid,"  no  money  passing. 
The  Queen's  Bench  Division  and  the  Court  of  A])poal  uplield 
the  bill  of  .sale,  deciding  that  the  consideration  was  truly 
state<l  in  a  liusiness  sense.'**  Tliese  decisions  seem  inconsistent 
with  an  earlier  case  holding  insuHicient  the  statement  in  a  l)ill 
of  sjile  given  to  secure  a  past  debt  contracted  by  instalments 
extending  over  two  years  that  the  consideration  was  a  sum 
'■  now  paid."'""' 

Again,  where  the  grantor  wlio  liad  purchased  a  brewery 
from  the  mortgagee  for  £2,.''>00,  being  aide  to  ])ay  £500  only, 
ngi-eed  that  the  balance  of  €2.00il  should  be  secured  by  a  bill 
of  sale,  and  accordingly,  immediately  after  the  assigimicnt 
to  him  of  the  brewery,  executed  a  bill  of  sale  expressed  to  be 
made  in  consideration  of  £2,0O0  paid  by  the  mortgagee  to  the 
grantor  "immediately  before  the  execution  of  these  pre.«*ents,** 
but  no  money,  except  the  £500,  was  paid,  the£2,(X)0  being  the 
unpaid  l»alance  of  the  jmrchase-money,  it  was  held  that  the 
consideration  was  ])ro[)erly  stated;''''  and  when  on  a  sale  of 
furniture  for  £600,  the  purchaser  paid  £100,  giving,  to  secure 
the  iialance,  ii  l)ill  of  .sale  expressed  to  be  in  considerati(>n  of 
£500  •'  now  paid,"  it  was  held  sufficient."' 

In  another  case  the  grantor  was  indebted  to  the  creditorH, 
and  the  i)ill  of  .sale,  after  reciting  that  they  had  agreed  to 
advance  £2.050,  witnessed  that  in  cfuisideration  of  £2,05o  the 

(o)  Crwiil  CVimpanv  r.  Pott,  «  (J.  H.  D.  JIW  ;  '.'O  W.  K.  32«  ;  5ii  L.  J.  Kx. 
108  ;  U  L.  T.  50«. 

(i)   Kxi>.    NVlHon,   re  H<>cka<lay,    A:,  W.  R,  2M :   I  Mor.  \i.  :  65  I-.  T.  819. 

(c)   Kji>.  Berwick,  re  Yountf,  2«  \V^HU4ai+-^3'L.  T.  .ITH. 

id)  Kxp.  Bnlland,  re  fUi\teT,  21  I'h,  D.  643  ;  31  W.  K.  lOi  ;  5J  L.  J.  Cli.  113  ; 
V  L.  T.  HM. 

{e)   ?tinifortli  r.  (.'Hpon,  HO  L.  T.  J.  37«. 


Till-  roiiHi'letik- 
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grantor  granted  to  the  creditors  the  chattels  comprised  in  the 
bill  of  sale.  On  the  execution  of  the  deed,  £2,050  was  handed 
by  the  creditors  to  the  grantor,  who  at  once  handed  back  £560 
to  pay  off  his  liabilities  to  the  grantees.  In  giving  judgment, 
James,  L.J.,  said :  "  The  consideration  must  be  truly  set 
forth  ;  probably  it  need  not  be  stated  with  minute  accuracy, 
but  it  must  be  set  forth  substantially.  It  has  been  contended 
that  any  collateral  stipulations  as  to  the  ajjplication  of  the 
consideration  ought  to  be  set  forth  as  part  of  the  considera- 
tion ;  that  there  should  be  recitals  of  the  intended  application 
of  the  consideration.  I  cannot  see  that  recitals  of  the  motive 
and  object  of  the  advance  are  required  by  the  Act.  Col- 
lateral matters  and  stiijulations  and  the  motives  of  the  lender 
are  no  part  of  the  consideration  for  the  deed,  though  they  may 
be  an  inducement  or  reason  for  the  advance.  Suppose  instead 
of  there  having  been  bills  due  by  the  grantor  to  the  creditors 
there  had  been  outstanding  in  the  hands  of  some  other  per- 
sons bills  upon  which  the  creditors  were  liable,  and  they  had 
said  to  the  grantor,  '  You  must  take  up  these  bills '  ?  or,  sup- 
pose a  loan  were  made  upon  the  security  of  farming  stock,  and 
the  lender  said,  '  You  must  pay  the  rent  which  is  due  to  your 
landlord,  or  my  security  will  be  imperilled  '  ?  Stipulations  of 
that  kind  would  Ije  proper  enough,  and  would  be  jjart  of  the 
bargain  as  between  the  parties,  but  they  would  be  no  part  of 
the  consideration  which  is  intended  by  the  Act  to  be  set  forth. 
In  my  view  the  Act,  while  requiring  the  real,  the  actual  con- 
sideration to  be  set  forth,  does  not  require  that  any  bargain 
between  the  parties  relating  to  it  should  be  stated.  Of  course 
if  there  was  a  bargain  that  the  whole  sum,  which  is  stated  to 
be  the  consideration,  should  ])e  at  once  returned  to  the  grantee, 
that  would  be  a  sham  transaction,  and  the  Court  would  know 
how  to  deal  with  it."""' 

The   cnnsidera-        Again,  where  a  bill   of  sale   stated  the  consideration  to  be 
tion.  ^  . 

£560  "  this  day  j)aid  l)y  the  mortgagee  to  the  mortgagor,"  but 

in    fact  £500  only  was  paid  to   the   mortgagor,  £20   at    his 

request  being  paid  to  the  valuer  who  valued  the  property  for 

the  purpose  of  the  loan,  and  £40  represented  costs  of  the  bill 

of  sale  and  other  documents,  which  the  mortgagor  requested 

the  mortgagee  to  include  in  the  bill  of  sale,  the  consideration 

was  held  to  be  set  forth  within  the  section.'*' 

(a)  Erp.  Xational  Mercantile  Bank,  re  Haynes,  15  Ch.  D.  42  ;  28  W.  R.  848. 
(i)  Hamilton  v.  Chaine,  7  Q.  B.  D.   319;  29  W.   R.   676;   U  L.   T.   764;   50 
L.  J,  Q.  B.  456. 
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But  th»'  (loctrinr  of  tlirsf  cuscs  will    imt  lu-  extended  ;  and 
a  f»ill  f)f  sale  was  set  asi<le  where  the  eunsidenition  was  tin-rein 

stated  to  he  .t7'K>,  hut  it  a|)]>eared  that   of   this  t'"J71  had  I n 

pn'viously  paid  hy  tlie  f^i'imtee  to  diseharj^e  a  prior  liill  of 
siile,  and  that  on  a  cheque  for  the  balance  hein^  handed  to 
the  grantor  it  hiui,  at  her  request  been  cashed,  and  part  of  it 
paid  to  one  «)f  her  creditors,  £21  to  a  solicitor  for  preparing 
the  hill  of  sale.  €7  10s.  being  retained  by  the  grantee  for  com- 
mission on  the  loan,  and  expenses  in  coiniection  therewith,  a 
promissory  note  for  £10  being  given  for  a  like  purpose,  the 
balance  only  being  received  by  the  grantor.'"'  Indeed, the 
cases  of  re  Haynes  and  ex  parte  Challinor  are  now  binding 
authorities  oidy  so  far  as  they  decide  that  if  part  of  the  con- 
sideration is,  by  the  grantor's  direction,  given  at  the  time  of 
executing  the  deed,  applied  in  satisfaction  of  a  then  existing 
debt  owing  by  him.  the  money  so  paid  may  be  properly  stated 
in  the  deed  to  be  then  paid  to  him.'*'  But  there  must  be  a 
debt  due  or  payable,  irrespective  of  the  agreement  to  make 
the  payment,  and  money  retained  with  the  grantor's  consent 
to  meet  futurt'  lial)ilities  which  are  not  debts  due  or  payable 
caimot  be  stated  as  now  paid.  So  the  consideration  was  held 
not  truly  stated  as  "  now  ])aid  "  where  part  only  was  paid  to 
the  grantor,  the  remainder  being  by  agreement  retained  by 
the  grantee  in  satisfaction  of  the  grantor's  running  accept- 
ances, of  a  sum  for  future  hire  of  the  furniture  assigned  by 
the  bill  of  sale,  and  of  an  agreed  sum  for  the  expenses  of  the 
transaction.' 

The  object  of  setting  forth  the  considcialiim  has  been  said  The  cousidem- 
to  i)e  to  prevent  the  giving  of  a  security  for  a  sum  stated  to 
be  advanced,  when  in  fact  a  part  of  it  is  retained  by  the  mort- 
gagee ;  thus,  where  a  bill  of  sale  was  expressed  to  be  given  iu 
consideration  of  £120  paid  on  its  execution  by  the  grantees  to 
the  grantor,  but  in  fact  only  £90  was  paid,  £;jO  being  retained 
for  interest  and  expenses,  and  after  the  usual  attestation 
clause  was  a  receipt  for  £l»0,  signed  by  the  grantor,  stating 
that  the  £90.  together  with  the  agreed  sum  of  £:3(>  for  interest 
»nd  expenses,  making  the  sum  of  £120,  being  the  considera- 
tion money  expressed  to  be  paid,  it  was  held  by  the   Court  of 

(.j)  JSjt;..  flml'.inor,  r«  Rotfcnt,  1«  I'li.  U.  2«0. 

(A)  Ex;i.  Firtli.  rr  Cowlmm,  10  Ch.  D.  419  ;  51  L.  .1.  Cli.  17:J  ;  *•  W.  H.  r,T.>  ;   4fl 

I,.  T.  li<i. 

(<•)  Hinhardjton  c.  Hiirris,  22  Q.  H.  D.  2«8  ;  37  W.  R.  42C. 
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Appeal,  distinguishing  the  case  from  re  Haynes,  that  the  con- 
sideration was  not  truly  set  forth,  on  the  ground  that  there 
was  no  debt  independently  of  the  transaction  of  loan,  the 
whole  liability  for  interest  and  expenses  arising  out  of  the 
transaction  on  the  bill  of  sale,  and  that  the  receipt,  coming 
as  it  did  after  the  attestation  clause,  could  not  form  part 
of  the  deed.'"' 
The  considera-  Again,  a  bill  of  sale  was  expressed  to  be  made  in  considera- 

tion of  £50  paid  at  or  before  the  execution,  but  only  £21  was 
in  fact  paid,  the  grantee,  at  the  grantor's  written  request,  re- 
taining £3  10s.  for  expenses,  and  seven  days  later  paying  £25 
to  the  landlord  for  rent,  as  the  request  alleged  "  now  due." 
No  rent  was  then  due,  though  half  the  amount  paid  fell  due 
two  days  later,  Ijut  the  remainder  did  not  become  due  for 
three  months,  and  it  was  held  that  the  consideration  was  not 
truly  stated  either  as  to  the  time  or  manner  of  payment,  the 
£25  not  being  paid  to  the  grantor,  but  there  l^eing  only  an 
agreement  to  pay  on  his  behalf,  and  further,  it  not  being  paid 
at  or  before  the  execution  of  the  deed.'*'  So  also  the  deed 
was  avoided  where,  out  of  the  advance  stated  to  be  paid  on 
the  giving  of  a  bill  of  sale,  was  deducted  the  amount  due  on  a 
previous  bill  of  sale  and  a  small  sum  for  stamps. '■■' 

It  may  therefore  now  be  considered  settled  law  that  if  the 
amount  of  the  expenses  incident  to  the  preparation  of  a  bill  of 
sale,  given  by  way  of  mortgage,  is  deducted  fi'om  the  sum 
stated  in  it  as  the  consideration,  and  only  the  balance  is 
actually  paid  by  the  lender  to  the  borrower,  the  consideration 
is  not  stated  so  as  to  satisfy  the  Act ;  for  the  expenses  of  the 
preparation  of  a  bill  of  sale  do  not  become  part  of  the  debt  due 
to  the  mortgagee  until  after  its  execution  :  thus  the  retainer  of 
30s.  for  expenses  from  the  amount  stated  to  be  paid  was  held 
to  vitiate  the  deed.'''' 

And  where  the  consideration  was  stated  as  "£114  now  paid," 
of  which  £10  was,  as  previously  agreed,  paid  by  the  grantor 
out  of  the  advance,  for  the  charges  of  the  grantee's  solicitor 
in  preparing  the  bill  of  sale,  the  grantor  in  fact  getting  £104 
only,  the  consideration  was  held  not  to  be  truly  stated.''' 

(a)  Exp.  Charing  Cross  Bank,  re  Parker,  16  Ch.  D.  35  ;  50  L.  J.  Ch.  157  ;  44 
L.  T.  113  ;  29  W.  R.  a04. 

(i)  Exp.  Rolph,  re  Spinrtler,  19  Ch.  D.  98. 
(e)  Exp.  Bernstein,  re  Gordon,  74  L.  T.  J.  245. 
<d)  Exp.  Firth,  re  Cowhum,  19  Ch.  D.  419. 
(«)  Cohen  v.  Higgine,  8  T.  L.  R.  8. 
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If,  however,  the  bill  ol"  sale  is  prepared  ijy  a  solieitor, 
af'tin^  for  both  j^rantor  and  mortgagee,  who  receives  the 
coiLsideration  money  as  agent  for  the  grantor,  it  has  been 
held  that  the  whole  consideration  money  may  be  stated  as 
paid  to  the  grantor,  although  the  scdicitor,  after  the  bill  of 
sale  has  been  exeented,  retains  part  of  it  for  his  eosts.  with  the 
eousent  of  the  grantor.""  So  where  at  the  time  of  the  loan 
the  borrower  repaid  the  lender  the  legal  expenses  of  the 
transaction,  in  the  absence  of  evidence  of  a  previous  agree- 
ment to  make  any  deduction,  the  whole  amount  of  the  loan 
was  hi'ld  properly  stated  as  paid  to  the  ijorrower.'*'  For  that 
is  a  true  statement  even  though  when  the  money  is  paid  over 
the  gi*antor  choose  voluntarily  tf)  pay  part  of  it  back  again  in 
respect  of  some  debt  due  or  accruing;'''  but  if  he  has  no 
option  in  the  matter  the  case  is  different  ;  thus  where  a 
cheque  was  drawn  for  the  consideration  and  indorsed  by  the 
grantor,  but  the  grantees  refused  to  i)ay  it  until  a  distress 
levied  by  the  landlord  had  been  paid  out,  with  the  grantor's 
consent  taking  away  the  cheque  and  executed  bill  of  sale,  the 
same  day  paying  out  the  landlord,  the  balance  only  being 
given  to  the  grantor,  the  consideration  was  held  not  truly 
stated  as  now  ijaid.'"" 

Imitrcunicies  in  stating  the  consideration  will  not  invali- Tlio  cousidem- 
date  a  bill  of  sale,  if  it  is  apparent  from  the  terms  of  the  in- 
strument what  the  consideration  really  was;'''  and  so  where 
the  recitals  shewed  the  true  transaction,  stating  expenses  as 
part  of  the  advance  was  held  not  to  avoid  the  deed ;  thus 
where  it  was  recited  that  the  grantor  had  applied  to  the  mort- 
gagees to  advance  the  sum  of  £70  less  £16  agreed  interest 
and  expenses,  witnessing,  that  in  consideration  of  £54,  being 
the  said  sum  of  £70  less  the  said  sum  of  £16  deducted  and 
retained  therefrom,  and  being  the  agreed  interest  and  ex- 
penses in  consideration  of  which  the  loan  was  granted,  and 
which  said  sums  of  £54  and  £16  conjointly  (thereinafter  called 
the  loan)  were  by  the  mortgagees  paid  to  the  grantor  at  or 
before  tlie  execution  thereof  the   receipt  of  which   said  sums 


(a)  Eip.  Hunt,  re  Cnnn,  13  Q.  B.  D.  36. 

(6)  Cochrane  r.  Dixon,  3  T.  I..  H.  717. 

(«)   Richardson  r.  Harris,  Tl  Q.  H.  V.  2«8. 

(<)   Bishop  p.  ConsoIidftU'd  Credit  C<)n)oriitii>n,  86  L.  T.  J.  12«. 

(»)  RoliertHr.  RobortH    13  Q.  U.  D..  7»4. 
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Ehe  grantor  acknowledged,  the  bill  of  sale  was  upheld,  although 
only  £54  was  in  fact  paid.'*' 

Some  further  guide  to  a  statement  of  the  consideration 
may  be  found  in  the  following  cases,  decided  under  the  re- 
pealed Annuity  Act,  1777,  17  G-eo.  Ed.  c.  26,  which,  by  sec.  3, 
provided  that  in  every  annuity  deed  the  consideration  should 
be  fully  and  truly  set  forth  and  described.  Under  this  statute 
it  was  held  unnecessary  to  set  out  a  mere  nominal  considera- 
tion, as  10s.  to  a  trustee,  it  being  like  the  reservation  of  a 
peppercorn  rent,  and  in  fact  seldom  paid;'*'  and  when  an 
annuity  deed  was  granted  by  three  persons,  one  of  whom  was 
known  to  be  merely  a  surety,  it  was  held  that  if  all  were  pre- 
sent when  the  money  was  paid,  and  signed  the  receipt,  the 
consideration  was  properly  stated  as  a  payment  to  all. '"'  On 
the  other  hand,  when  the  consideration  was  stated  as  £6*X) 
paid,  but  the  real  consideration  was  the  payment  of  £300,  and 
the  giving  up  of  a  former  annuity,  it  was  held  insuflScient,  the 
objection  being  not  that  the  consideration  was  not  a  good  one, 
but  that  it  was  untruly  stated.''*' 

(3)  This  provision  is  entirely  new.  and  while  under  previous 
sale  may  be-  statutes  an  unregistered  bill  of  sale  was  void  only  as  against 
comem  .  ^  certain  class  of  persons,  registration  not  being  essential 
as  between  grantor  and  grantee,'*'  by  this  section  a  bill  of 
sale  to  which  the  amendment  Act  applies,  if  not  duly 
registered  is  absolutely  void  in  respect  of  the  personal 
chattels  comprised  therein,  even  as  against  the  grantor. 
Indeed  it  would  appear  that  the  object  the  Legislature  had  in 
view  was  not  merely  the  protection  of  creditors,  but  to  ensure 
that  whenever  the  property  in  chattels  is  changed  as  security 
for  a  debt,  it  should  be  changed  in  a  particular  manner.''' 

It  will  be  observed  that  by  this  section  bills  of  sale  are 
declared  void  only  in  respect  of  the  chattels  comprised 
therein,  and  therefore  covenants  contained  in  them  may  still 
be  valid;  although,  as  will  be  seen,  a  bill  of  sale  void  under 
section  9  is  void  altogether  ;  '^'  in  so  tar  as  the  rights  purport- 
ing to  be  given  are  incident  to  the  security  by  bill  of  sale.'*' 

(a)  CoUia  f.  Tnaon,  16  L.  T.  387. 

(i)  Ince  r.  Everard,  6  T.  R.  5-45  ;  Few  c.  Backhouse,  8  A.  Jt  E.  7S9. 

(e)  Cook  c.  Jones,  15  Eaat,  237.         (d)  Washburn,  n.  Birch,  5  T.  B.  172. 

(«)   Davia  c.  Goodman,  5  C.  P.  D.  128. 

(/)  S#<  Hag-faea  e.  Morris,  2  De  G.  M.  A  G.  ;K5. 

(y)  Daviea  e.  Beea,  17  Q.  B.  D.  108  ;  35  L.  J.  Q.  B.  363 ; 34  W.  B.  513  ;  54  L.  T  813. 

{hi  Ex-p.  Byrne,  r*?  Burdett,  Ti)  Q.  B.  D.  310. 
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-'Vhr  section  is  not  rt'tro.spective,  iin<l  lulls  of  .sale  ^ivcn 
uiidtT  the  repealed  Acts,  or  it  would  seem  I)el"ore  the;  com- 
menceuK'nt  ot"  tlie  amendment  Act,  are  still  valid  as  Ix-tween 
grantor  and  grantee,  although  the  re<i;ist  iiition  turns  out  to 
have  l»een  defective.'"' 

A  hill  (jf  .sale,  if  otherwise  regular,  will  not  he  invalid  foi- 
non-registration  during  the  .seven  days  allowed,  for  the  hill  of 
sale  holder  has  tlie  period  of  .seven  (hiys  within  which  to 
complete  his  title  hy  registration ;  thus,  if  goods  are  .seized 
under  an  exi-cutioii,  or  if  the  grantor  hecomes  hankrupt 
within  seven  days  after  the  making  of  siu-h  hill  of  sale,  the 
section  would  not  apply,  although  the  form  of  registering  the 
hill  of  sale  has  heen  gone  through,  l)Ut  in  a  defective  manner.'*' 
If,  however,  within  the  seven  days,  while  the  goods  hy  the 
consent  of  the  mortgagee  are  in  the  reputed  ownership  of  the 
grantor  in  his  trade  or  husiness,  he  commits  an  act  of  hank- 
ruptcy  to  which  the  title  of  his  trustee  in  hankruptcy  relates, 
and  of  which  the  mortgagee  has  notice  before  seizure,  the  goods 
will  pass  to  the  trustee ;  although  tlie  coiitiarj'  was  decided 
before  the  re])eal  of  sec.  20  of  the  princi])al  Act.'*"'  After  the 
lapse  of  .seven  days,  unless  the  time  is  extended  under  sec. 
1  i  of  the  |triii(ipal  Act,  registration  can  confer  no  security. 

It  may  be  convenient  here  to  considei-  in  what  way  a  bill  How  a  lull  of 
of  sale  will  now  be  avoided.  It  may  be  invalid  for  ncjn-  inviiliil.' 
compliance  with  the  Bills  of  Sale  Acts,  under  the  Statute  of 
Elizabeth,'*"  or  under  the  bankruptcy  laws.  By  the  amend- 
ment Act  a  bill  of  sale  is  declared  void  in  the  following 
cases :  -If  not  duly  attested  and  registered,  or  if  it 
does  not  truly  .set  forth  the  consideration;'''  if  not  in  accord- 
ance with  the  form  in  the  schedule  to  the  Act;"^'  or  if  in;ide 
or  given  in  consideration  of  any  sum  under  £'30.'i'' 

Further,  a  bill  of  sale  will  now  have  effect  only  in  icspect 
of  the  personal  chattels  specifically  described  in  the  schedule, 
and  will  be  void,  except  as  against  the  gi-antor,  in  respect  of 
any  chattels  not   .so  specifically  described;'*'  or   in   respect   of 

(<«)   CcH)k8<>n  r.  Swire,  9  A.\>]\  C'li.  H6a. 

(6)   Bnnhurv  r.  WliiU',  ;<2  I,.  .1.  Kx.  2oH  ;   >  H.  &  C.   .JiNl  ;   11    W.  R.   7«6  ;  It  .lur., 
N.  8.  9i:j  ;  H  L.  T.  Srw  ;   BriKimll  r.  Cohen.  21  W.  R.  r>. 
(e)  Ex),.  Kiilien.  r<-  Hower,  'l  Ch.  0.  H71.  (./)   l.«  Kliz.  r.  6. 

(«)  Sec.  M  (1S82).  t/-)  .Sec.  U  (1»m-»). 

is)  Sec.  12  (1882)  (A)  Sec.  4  (1882). 
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chattels  specifically  described  in  the  schedule,  of  which  the 
grantor  was  not  the  true  owner  at  the  time  of  its  execution;'"' 
but  nothing  contained  in  ss.  4  and  5  of  the  amendment  Act 
will  render  a  bill  of  sale  void  in  respect  of  any  of  the  things 
excepted  by  sec.  6  of  that  Act. 

A  bill  of  sale  to  which  the  amendment  Act  applies  will  l)e 
no  protection  in  respect  of  personal  chattels  included  therein, 
which,  but  for  such  bill  of  sale,  would  have  been  liable  to 
distress  under  a  warrant  for  the  recovery  of  taxes,  poor  and 
other  parochial  rates.'*' 

By  the  principal  Act,  certain  instruments  giving  powers 
of  distress  are  deemed  bills  of  sale,  within  the  Act,  of  personal 
chattels  which  may  be  taken  under  such  power  of  dis- 
tress;'*^' and  a  bill  of  sale  is  declared  absolutely  void 
when  executed  within  or  on  the  expiration  of  seven  days 
after  the  execution  of  a  prior  unregistered  bill  of  sale  com- 
prising the  same  chattels  as  security  for  the  same  debt,  so  far 
as  respects  chattels  comprised  in  the  prior  bill  of  sale,  unless 
the  subsequent  bill  of  sale  was  given  in  good  faith  for  the 
purpose  of  correcting  some  material  error  in  the  prior  deed, 
and  not  for  the  purpose  of  avoiding  the  Act.'''' 

Also  registration  is  declared  void  of  a  bill  of  sale  given 
subject  to  any  defeasance,  condition,  or  declaration  of  trust 
not  contained  in  the  body  thereof,  unless  written  on  the  same 
paper  or  parchment  therewith  before  registration  and  truly 
set  forth  in  the  filed  copy. '''  Further,  the  registration  of  a 
bill  of  sale  must  be  renewed  once  at  least  every  five  years,  or 
the  registration  will  become  void;'-'''  in  which  event  if  the 
bill  of  sale  is  subject  to  the  amendment  Act  it  will  be  wholly 
void  even  as  between  the  parties.'*' 

PoBsession  Possession  taken  and  retained  under  a  void  bill  of  sale  will 

deed.  not  protect  the  goods,'*'  where  the  whole  agreement  between 

the  parties  is  contained  in  the  bill  of  sale,  for  that  is  the  only 
evidence  of  their  bargain,  and  if  the  agreement  in  writing  is 
void  there  is  nothing  to  which  possession  can  l)e  referred.  ''* 
But  a   debtor   who    is   aware   of   the   invaliditj-  of   a   bill   of 

{a)  Sec.  5  (lss2),  (/)  Sec.  U  (1878). 

(b)  Sec.  14  (1882).  (g)    Fenton  o.  Blythe,  25  Q.  B.  D.  417. 

(c)  Sec.6  (1878).  (k)  Hxp.   Parsons,   rr  Townsend,    It! 

(d)  Sec.  9  (1878).  Q.  B.  D.  532. 

(e)  Sec.  10,  sub-see.  3  (1878).  (i)  Newlove  c.  Shrewsbury,  21  Q.  B.  1). 

41. 
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sale  may  jfive  his  creditor  a  right  to  si-i/.e  the  ^iodn  c;(jm- 
priSi'd  in  it,  and  to  acquire  a  property  or  beneKcial  interest  in 
I  horn,  irre.speetivo  ofthe  hillof  sale;  though  if  he  only  intendH 
to  carry  out  on  his  part  the  provisions  of  the  liiil  of  .sale,  and  to 
permit  the  creditor  to  exercise  his  riglits  under  it,  no  right  in 
addition  to  or  other  than  those  created  hy  the  hill  of  sale  will 
l)e  conferred.'"  However,  if  chattels  coven-d  l»y  a  void  hill  of 
sale  are  sold,  and  the  grantor  as.scnts  to  the  application  of  the 
purchase-money,  his  trustee  in  hankru])tcy,  apai't  from  any 
(piestion  of  fraudulent  preference,  cannot  recover  it  ;'*' 
and  where  a  hill  of  sale  holder,  whose  security  was 
defective  as  against  an  execution  creditor,  .seized  the 
goods  and  afterwards  sold  them,  it  was  held,  mid  affirmed 
l)y  the  House  of  Lords,  that  the  pureha.stT  liad  a  good 
t  itle  against  an  execution  creditor  of  the  original  mortgagor,  for 
that  after  seizure  and  sjile  the  original  bill  of  .sale  was  satisfied 
and  gone,  and  the  Acts  did  not  apply  ;  for  the  exercise  of  a 
power  of  .sale,  when  there  was  no  person  entitled  as  against  the 
mortgagee,  put  an  end  to  the  Ijill  of  sale,  and  conferred  an 
alj.solute  title  on  the  purchaser.'" 

Even  if  a  bill  of  sale  he  invalid,  a  grantor  who  has  taken  when  ^,'Tn"l<"" 
a  benefit  under  proceedings  ba.sed  on  the  validity  of  the  bill  ^^^Jbur 
of  sale,  by  which  the  position  of  the  mortgagee  Has  been  of  »''■• 
changed,  cannot  afterwards  be  heard  to  say  that  the  bill  of 
sale  is  void.  So  when  the  grantor  of  a  l)ill  of  sale  filed 
a  petition,  and  in  his  statement  of  affairs  returned  the 
grantees  as  secured  creditors,  and  they,  having  sold  the  pro- 
perty assigned,  proved  for  the  balance,  on  which  the  grantor 
paid  a  composition  .sanctioned  by  the  Court,  he  was  held 
e.-^topped  from  setting  up  the  invalidity  of  the  bill  of  sale, 
that  being  inconsistent  witli  his  conduct  in  paying  a  compo- 
sition on  the  balance  of  the  debt  after  taking  credit  for  the 
amount  realized  by  the  security.''''  On  the  same  princii)le, 
if  a  trustee  applies  to  the  Court  of  Bankruptcy  to  .set  aside 
a  bill  of  sale  of  goods,  which  have  been  sold  by  the  grantee, 
and  for  payment  over  of  the  jiroceeds,  he  cannot  aftei'wards  sue 
tor  the  difference  betwce!i  the  sale  price  and  the  true;  value  of 
the  goods,   for  he  elects  to  waive  the  toi"t.      In  >ucli  cases  lie 

(.1)   FiirlMjr  c.  Cobb,  18  Q.  H.  D.  tOt;  M  L.  T.  OsU ;  ■<■>  W.    It.  M'.is. 
(A)  ParwiuB  r.  Dowsbury,  .1  T.  L.  R.  354. 
(<•)  C"Mik.Hon  r.  Swire,  0  App.  Cnscs,  053. 

(rf)  Roe  r.  Mutuiil  Loau  Fund  AsBOciation,  19  Q.  IJ.  t).  3ir  ;  .'.<",  I,.  .1.  Q.  H.  .%41  ; 
3'.  \V.  R.  723. 
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should  claim  the  value  of  the  goods  and  damages, '"'  although 
the  Court  of  Bankruptcy  under  the  Bankruptcy  Act,  1869, 
would  not  award  damages  for  acts  committed  prior  to  the 
commencement  of  the  trustee's  title.'*' 

Although  a  bill  of  sale  complies  with  all  the  provisions  of 
the  Bills  of  Sale  Acts,  it  may  Ije  impeached  as  fraudulent 
against  creditors,  either  under  the  Statute  of  Elizabeth 
(13  Eliz.  c.  .5)  or  the  bankruptcy  laws. 

Fraudulent  The  Statute  of  Elizabeth  enacts  that  every  gift  or  grant  of 

conveyances,  t       r.  •  i    i  ,  •     i  ,    ,■         i 

chattels,  made  tor   any   intent    to   delay,    hinder  or  defraud 

creditors  or  others  of  their  just  remedies,  and  every  suit,  or 
judgment  and  execution  made  with  a  like  intent,  shall,  as 
against  the  person  .so  delayed  or  defrauded,  be  utterly  void, 
frustrate  and  of  none  effect.  By  sec.  6,  there  is  exempted  from 
the  operation  of  the  statute  any  alienation  lawfully  made  for 
good,  which  here  means  valuable,  consideration,  and  bond  fide 
to  any  person  not  having  at  the  time  of  such  alienation  notice 
of  such  fraud.  To  In-ing  the  case  within  the  exception,  there 
must  Ije  valuable  consideration  and  good  faith,  for  a  convey- 
ance, though  made  for  valuable  consideration,  may  be  fraudu- 
lent in  law  if  made  to  defeat  creditors.''"'  Gross  inadequacy  of 
consideration  is  evidence  of  fraud,  although  where  the  object 
is  to  establish  or  negative  the  existence  of  fraud,  evidence 
may  be  adduced  to  shew  that  a  deed  voluntary  in  form  was 
made  for  valuable  consideration ;  or  that  no  consideration  was 
given  for  a  conveyance  pui'porting  to  be  founded  on  valuable 
consideration. ''" 

The  Statute  of  Elizabeth  does  not  apply  as  between  the 
grantor  and  grantee,  or  privies  or  consenting  parties,  '*'  or 
as  between  strangei-s  other  than  creditors  ;*-'^^  and  therefore 
a  conveyance,  fraudulent  under  the  statute,  is  good 
against  the  person  making  it ;  although  a  sham  transfer  of 
chattels,  without  deed,  for  the  purpose  of  defrauding  creditors, 
has  been  held  not  to  pass  the  property  in  them  even  between 
the   parties,   and    the    original   owner  recovered   them   in  an 

(a)  Smith  v.  Baker,  L.  R.  8  C.  P.  350 ;  42  L.  J.  C.  P.  155  ;  28  L.  T.  637. 
(6)  Exp.  Eatoii>.'h,  re  aiffe,  28  W.  R.  433  ;  42  L.  T.  95. 
((•)  Ctulopan  c.  Kennett,  Cowp.  432. 

(d)  Townend  r.  Toker,  1  Ch.  416  ;  35  L.  J.  Ch.  608  ;  14  L.  T.  N.  S.  531  ;  12  Jur 
N.  S.  477  ;  R.  c.  ScHminonden,  3  T.  R.  474 ;  Gale  c.  Williamson,  8  M.  &  W.  405. 

(e)  Olliver  c.  Kin-<,  25  L.  .1.  Ch.  427  ;  White  p.  Morris,  U  C.  B.  1015. 

(/)  Robinson  c.  M'Donnell,  2  B.  &  Aid.  134     Bessev  c  Windham  6  Q.  B,  16<> 
14  L.  .T.  Q.  B.  7. 
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sctiun  of  trovor.'*'  Hut  the  Kt4itute  d«><'8  not  extend  to  any 
estate  or  intereHt  in  ^oods,  ('onvevcd  or  lusHured  upon  ^jjchmI 
consideration .  and  in  jjood  fuitli,  withojit  notice  of  the 
fniud  ;  and  if.  l)efore  avoiihinre,  the  transferee  assij^ns  to  a 
purchaser  for  value,  the  tnmsaction  will  he  prot«'cted  ;'*'  for 
a  oonveyance  which  by  statute  is  void  a^inst  certain 
persons,  may  ho  perfectly  jjood  between  the  parties  from  the 
time  of  its  o|)eration  until  it  is  avoided,  so  as  to  pa.s8  the 
proj>erty  in  the  chattels  assijjned.''"'  When  onceavoided.it 
is  taken  as  if  it  had  never  existed,'*''  so  far  as  is  necessary  to 
deal  with  the  property  for  the  satisfaction  of  creditors,  hut 
for  other  purposes  the  conveyance  may  stand  ;'''  thus  a  deed 
liy  a  bankrupt,  void  against  creditors,  may  subsist  for  other 
purposes,  so  that  any  surplus  romaininp  after  satisfying  thi- 
cre«litors  would  be  subject  to  the  trusts  declared  by  it."' 

A  past  debt  is  a  sutiicient  consich-ratimi  within  this 
statute  ;  and  wlien  coupled  with  a  present  sul)stantial  advance, 
may  rebut  a  presumption  of  an  intent  to  delay  creditors;^"' 
and  a  hmid  fiilf  assipnment  by  way  of  niortfjage  of  the  whole 
of  the  assignor's  property,  present  and  future,  to  one  person 
titi  .security  for  a  past  debt  and  future  advances  is  not  void 
within  the  Statute  of   Klizalxth.'*' 

To  invalidate  an  assignment  made  for  valuable  considera-  Krnu.lulent 
tion.  it  is  necessary  to  shew  an  actual  intent  U)  defeat  or  delay 
creditors  within  the  purchaser's  knowledge.  an«l  this  intent 
nmy  be  inferred  from  the  circumstances  of  the  case.  If  the 
deed  is  in  such  a  form  as  to  defeat  creditors,  and  was  exer-uted 
and  takiii  with  that  intention,  it  will  be  invalid,  though  full 
consideration  was  given  for  it ; '•'  thus,  where  a  trader  whose 
goods  ha<l  been  seized  under  afi.  fo.  executed  a  bill  of  sale  of 
them  to  the  defendant,  who  paid  out  the  sheriff,  and  the  jury 
found  that  the  object  of  the  transaction  was  to  protect  tin- 
goods  from  other  creditors,  the  bill  of  sale  was  set  aside.'-" 

(u)   Bowes  r.  FcsUr,  2  H.  A  N.  779  ;  4  Jur.  N.  S.  05  ;  27  L.  J.  Kx.  262. 

(&)  Mon-w.Kxl  r.  S.   Yorkhhirp  R«ilwav.  •»   H.  *   N.   "OH;  28  L.   J.   Ex.  lU  ; 
Halifiix.  Ac,   Hunk  r.  Ole.lhill.  rw  W.  R.'lOl;  I  1>«)1J  1  V\\.  31     60  L.  J.  Ch.  181 
83  L.  T.  02.J ;  rr  Brnll    IWO  ,  2  Q.  B.  3H1. 

(c)   R.  r.  Crwuf.  2  C.  C.  R.  105. 

H)  Hue  r.  Kronrh,  26  L.  J.  Ch.  817. 

(#)  French  r.  Krench,  fl  Pe  G.  M.  A  O.  W:  -iU  I,.  .1.  Ch.  612. 

(/)  Rxp.  Bell,  rr  Webb,  1  G.  A  J.  282. 

(g)   Miirliiiilnle  r.  B<K.th.  3  B.  A  .K<\.  «W  ;   RjcheH  r.  Kvhps,  0  T.  A  I'.  iWI. 

(k)   Exf,.  Gniiiei..  r<-  BiiinfnnI,  12  Ch.  V.  AM  :  27  W.  ».  7«  ;   4<>  I-.  T.  7x0. 

(0   Hale  r.  Metn>lM)liUin  .Siilf>on  Omnibus  Ci...  2S  L.  .t.  Ch.  777  ;    B<>U  r.  Smith. 
21  Be«v.  SU. 

ij)  Grnhain  r.  Furlirr.  U  C.  B.  410  ;  2  C.  A  I'.  162  :   IH  .lur.  226  :  2.1  I,.  .1.  C.  I'. 
61  ;  RccU  r.  BludcH,  6  Tnunl.  212  ;  Lntinier  r.  BnliM.n    I  B.  A  C.  «6i. 
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As,  irrespective  of  the  bankruptcy  laws,  a  debtor  may 
lawfully  prefer  one  of  his  creditors  to  the  others,'"'  and  before 
the  seizure  of  his  property  under  an  execution  can  convey  a 
valid  title  to  any  person  without  notice  of  delivery  of  the 
writ  to  the  sheriff,'*'  a  bill  of  sale  if  otherwise  bond  fide,  and 
for  valuable  consideration,  will  not  be  invalid  merely  because 
its  effect  is  to  delay  a  particular  creditor,  or  to  defeat  an 
expected  execution, ''''  nor  will  such  an  effect  invalidate  a  deed 
executed  for  the  benefit  of  one  or  more  creditors,  unless  the 
transaction  is  merely  a  cloak  for  retaining  a  benefit  to  the 
grantor,  or  made  for  the  mere  purpose  of  defeating  creditors.'"" 

Thus,  where  a  creditor,  having  taken  in  execution  the  goods 
of  a  debtor  who  had  confessed  judgment,  bought  them  by 
public  auction,  taking  a  bill  of  sale  from  the  sheriff  for 
valuable  consideration,  and  afterwards  let  them  to  the  former 
owner  at  a  rent  which  was  actually  paid,  he  was  held  to 
have  a  title  which  could  not  be  impugned  as  fraudulent  by 
other  creditors  having  executions  against  the  same  debtor.''' 

So,  apart  from  the  bankrupt  laws,  if  possession  of  goods 
has  been  taken  under  a  Ijill  of  sale,  part  of  the  consideration 
for  which  was  money  advanced  in  good  faith  for  the  purpose 
of  obtaining  security  for  a  pre-existing  debt,  the  transaction 
has  been  said  not  to  be  invalid  though  the  creditor  was  aware 
at  the  time  of  the  advance  that  the  debtor  had  committed  a 
felony,  and  intended,  with  the  money  advanced,  to  leave  the 
country.'-''' 

Voluntary  A   gift   of  chattels,  coupled  witli  delivery  of  possession, 

is  sufficient  to  pass  the  property  to  the  donee  without 
deed  or  writing ;  but  if  the  transaction  be  not  for  valuable 
consideration,  it  will  Ijc  voidable  unless  coupled  with 
delivery  of  possession  or  made  by  deed ;  "'  and  a  gift  by 
words  of  a  chattel  capable  of  delivery,  the  donee  assenting 
and  communicating  his  assent  to  the  donor,  does  not  pass  the 

(a)  Benton  v.  Thornhill,  7  Taunt.  149. 

(6)  19  &  20  Vic.  c.  97,  s.  1 ;  Sale  of  Goods  Act,  1S93,  s.  26. 

((•)  Wood  V.  Dixie,  7  Q.  B.  892  ;  9  Jur.  796  ;  Piekstock  v.  Lyster,  3  M.  &  S.  371  ; 
Westljun'  "•  CIai)i),  12  W.  R.  511  ;  -i  N.  R.  453  ;  Glndstone  v.  Padwick,  L.  R.  (J 
Kx.  203  ;  40  L.   J.   Kx.   154  ;  19  W.  R.  1064  ;  25  L.  T.  96. 

(J)  Alton  V.  Harrison,  L.  R.  4  Ch.  623. 

(e)  Watkins  v.  Birch,  4  Taunt.  284  ;  Cookson  c.  Fryer,  1  F.  &  F.  328. 

(/)  Bagot  V.  Amott,  2  Ir.  C.  L.  1. 

(</)  Irons  V.  Smallpicce,  2  B,  &  Aid.  551  ;  Shower  v.  Pilck,  4Exch.  478  ;  19 
L.  J.  Ex.  113. 


■|!1K"  HII,I,S  OF  SAI-K  ACT  (1M7H)  AM  KN  DM  KNT  ACT,  1H.S2    I  H  S^C.  8. 

[1882.] 
|»roporty  in  the  chuttel  without  delivery.'*'  But  there  ma\ 
lie  A  suflicient  tlelivery  wlicre  words  of  pri'Hont  gift  are  UHed, 
iiiul  the  donee  is  left  in  possession.  Furniture  in  the  house 
where  the  clainuml  and  her  husband  resided  was  the  property 
of  the  claimant's  father,  who,  at  the  liou.se,  and  in  the  room 
where  the  furniture  was,  verbally  pfavo  it  to  the  claimant 
He  then  left  the  hou.se,  the  claimant  being  in  the  room  there, 
but  no  other  delivery  wa.s  made  of  the  furniture,  which  con- 
tinued to  remain  in  the  house.  An  execution  creditor  of  the 
claimant's  husband  having  seized  the  furniture,  she  claimed, 
and  it  was  held  there  hud  been  such  a  change  of  poHsossion, 
consequent  on  the  gift  being  made,  as  to  complete  the  gift 
without  the  formality  of  handing  over  the  furniture  by 
manual  delivery."' 

A  voluntary  alienation  made  with  the  intention  of  defeutiii';  ^^''"»'  '^'".'^  °'     , 
•'  '^  >ule  arc  cleamc  1 

rreditors  is  void  by  the  very  words  of  the  statute ;  and  although  fraudnloiit. 

the  mere  fact  of  a  .settlement  being  voluntary  has  never  been 

held    sufficient    to    avoid  it,    if    the    natural    result    of    the 

assignment  would  be  to  defeat  or  delay  creditors,  an  intent  to 

flo  so  may  be  presumed;  for  instance,  if  after  deducting  the 

property   which   is  the  subject  of  the  voluntary  settlement, 

sufficient    available  assets   are   not  left   for    pajinent    of   the 

nssignor's  debts,  then  there  is  a  presumption   of   an  intent  to 

rlefeat  creditors;  or  if  the  person  making  the  .settlement  was 

not  in  a  position  actually  to  pay  his  creditors,  or  was  about  to 

embark  in  undertakings  which   might  result  in   liabilities,  it 

may  be  inferred  that   he   intended,  by  making  the  volui'taiy 

settlement,  to  defeat   and  delay  them  ;'''   although  the  neces- 

.sary  effect  of  the  deed  in  delaying  creditors  is  only  an  element 

in  determining  the  settlor's  intent.''" 

Another  test  suggested  is  that  there  mu.st  be  unpaid  <lebt.< 
which  were  existing  at  the  time  of  the  assignment,  or  the 
n^signor  must  have  been  so  largely  involved  at  the  time,  or  have 
contracted  debts  which  would  so  shortly  fall  due,  as  to  induct- 
the  court  to  lielievethat  hi.s  intention  was  to  defeat  or  delay  his 
creditors.'"     Hut  a  voluntary  settlement  whereby  the  setthu- 

(a)  Cochmnc  r.  McM>re.  25  Q.  B.  D.  67;  38  W.  U.  588;  63  L.  T.  16.3. 

(»)  Kilpin  f.  Ratlcy  [18U21,  1  Q.  B.  682  ;  06  L.  T.  797. 

ie)  frwrnnu  v.  1'oih!,  L.  R.  6  Ch.  638  ;  .*«)  L.  J.  Ch.  680  ;  :!3  L.  T.  208  ;  Spii.-li 
•.  WiUtiwM.  A  De  «.  J.  V  8.  283, 

{4)  Exp.  Murccr,  re  Wiwj.  17  Q.  B.  D.  280  ;  6-i  L.  T.  730 ;  56  L.  J.  Q.  B.  568. 

{f)  Holmi."*  r.  IVmicy,  20  L.  J.  Ch.  170  ;  :»  K.  A  J.  90  ;  5  W.  R.  1.32  ;  28  L.  I'. 
IM  :  3  Jiir.  .N.  A.  HU. 
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takes  the  bulk  of  his  property  out  of  the  reach  of  his  creditors 
shortly  before  engaging  in  trade  of  a  hazardous  character, 
may  be  set  aside  on  behalf  of  creditors  who  became  such  after 
the  date  of  the  settlement,  even  if  there  are  no  creditors 
whose  debts  arose  before  the  date  of  the  settlement ; '"'  althougli 
in  one  case  a  deed  executed  with  intent  to  defraud  future, 
but  not  present  creditors,  has  been  supported  ;  '*'  but  this  does 
not  seem  to  be  in  accordance  with  the  authorities. 

An  assignment  of  chattels,  together  with  leaseholds,  may 
be  deemed  voluntai-y  within  the  Statute  13  Elizaljeth,  c.  o. 
although  the  assignee  takes  the  burden  of  the  covenants.''"' 

Fraudulent  In  Twyne's  Case,'""   which   remains   a  leading  authority  at 

conveyances.         ,  ^  .  .  o  ./ 

the  present  day,  six  resolutions  were  delivered  by  the  Court, 

declaring,  as  signs  and  marks  of  fraud,  the  generality  of  ii 
gift,  the  donor's  continuance  in  possession,  the  secrecy  of  the 
transaction,  that  it  was  made  pending  writ,  a  trust  between 
the  parties,  and  that  unusual  clauses  were  contained  in  the 
deed ;  and  Lord  Coke,  sagely  advising  those  aljout  to  take  a 
l)ill  of  sale,  says:  "  Let  it  ])e  made  in  a  public  manner,  and  be- 
fore the  neighljours,  and  not  in  private,  for  secrecy  is  a  mark 
of  fraud.  Let  the  goods  and  chattels  be  appraised  by  good 
people  to  tlie  very  value,  and  take  a  gift  in  particular  in  satis- 
faction of  your  debt.  Immediately  after  the  gift  take  pos.ses- 
sion  of  them,  for  continuance  of  possession  in  the  donor 
is  the  sign  of  trust."  The  tendency  of  modern  decisions, 
however,  is  to  decide  every  case  on  a  consideration  of  all  the 
circumstances.  If  the  deed  being  absolute,  the  grantor  con- 
tinues in  possession  until  an  execution  or  bankruptcy,  a  strong 
though  not  conclusive  presumption  arises  of  fraud,  and  a 
secret  trust  for  the  grantor's  benefit ; '"'  but  on  a  conditions  1 
bill  of  sale,  continuance  in  possession,  when  consistent  with 
the  deed,  is  not  even  iirhnd  facie  evidence  of  fraud,'-'''  unless 
such  possession    is   a   contrivance   to  defeat  creditors.'"'     As 

(o)  Mackay  r.  DohkIhn,  L.  R.  U  Eq.  106  ;  41  L.  J.  Ch.  5.'}9 ;  e.xp.  Russell,  re  Biit- 
terworth,  19  Ch.  D.  58«  ;   W  L.  T.  113  ;  30  W.  R.  684  ;  51  L.  J.  Ch.  621. 

(6)  Smith  I).  Tatton,  «  L.  R.  Ir.  C.  L.  'ii. 

(v)  RicUer  c.  Uidler,  'ii  Ch.  I).  74  ;  31  W.  R.  93  ;  48  L.  T.  396  ;  52  L.  .T.  Ch.  34.1 

(d)  3  Rep.  ;  1  S.  M.  I..  Cnsps,  9th  Ed.  1. 

(«)  Edwards  c.  Harbf-ii,  2  T.  K.  587  ;  Reed  c.  Blades,  5  Tsunt.  212  ;  Paget  r. 
Purchard,  1  Esp.  20.j. 

(J)  I'ennell  c.  Dinvsoii,  \h  C.  ».  355  ;  Martindale  r.  Booth,  3  B.  4  Ad  498  ; 
Hale  c.  Metropolitan  ShIooii  Omnibus  Co.,  'IH  L.  .T.  Ch.  777  ;  Reed  v.  Wilmol,  7 
Biuj,'.  r,77. 

iff)  Nune  V.  Wilsmoiv,  H  T.  1{.  521. 
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«,.cvi>(  V  is  ii  liudjrc  (,f  fiuiid,  so  iiutoiicty  niiscs  a  |)ii-siiin|>ti<)ii 
.>t'  piHxl  faitli.'" 

To  piovi-  II  l)illnt'  salt-  riaiidiiltiil .  tlt(laralii)iis  luado  l>}  the  Kvulcuceof 
i^raiitor  at  thf  tinu-  of  rxwiitiiij^  it  an-  adinissililc,  hut  not  ''""'• 
t host' made  at  aiiotJicr  time,'*'  l)Ut  the  will  of  a  doccaHt-d 
|M>rs<>n,  though  not  pi-oved,  has  hcon  admitted  as  a  declaration 
tf»  shew  the  jjood  faith  of  a  hill  of  sale.'"  So  al.so  a  solicitor 
•  inployed  to  ohtain  the  execution  of  a  deed,  and  who  is  one  of 
the  attesting;  witnesses,  is  not  preeludt'd  on  the  j^i'ound  of  a 
liieaeh  of  professional  contidence  from  gi\  injjj  evidence  as  to 
what  pas.scd  at  the  time  of  execution  l»y  which  the  deed  may 
l)e  proved  invalid;  '*"  and  as  communications  between  a  solicitor 
and  client  are  privileged  oidy  if  passing  between  them  in  pro- 
fessional confidence  in  the  legitimate  conr.se  of  })rofeasional 
em|>loyTnent,  and  not  if  made  before  the  commission  of  a 
crime  for  the  purpose  of  being  guided  or  lielped  in  the  cum- 
mission  of  it,  the  evident^e  of  a  solicitor  of  communications  by 
hiH  client,  made  for  the  purpose  of  obtaining  advice  to  a.ssist 
liim  in  defeating  a  creditor's  claim  by  a  bill  of  sale,  was  help 
lightly  received  on  a  charge  against  the  client  and  another 
per.son  of  conspiring  to  defeat  the  creditor's  claiin.'''  Butas  the 
grajitor  himself  is  liable  to  a  ])rosecution,  uj)on  the  statute  1;{ 
KHz.  c..'),  if  party  or  privy  to  a  fraudulent  conveyance,  he  is  not 
bound  to  answer  rpiestions  as  to  the  true  object  of  the  trans- 
action.'/' 

A  creditor  may  bring  an  action  to  set  aside  a  deed  uii<l<r 
the  Statute  of  Klizabeth  at  any  time  within  the  perio«l 
allowed  by  the  statutes  of  limitation  for  recovering  his  debt.'"' 

A  bill  of  sab',  though  valid  under  tlie  Statute  of  Elizabeth, 
may  be  avoided  as  an  act  of  bankruptcy,  but  an  assignmeTit 
which  is  fraudulent  within  the  Statute  of  Elizabeth  is  al«n  v  .id 
as  against  the  policy  of  the  bankruptcy  laws. 

(a)   Lntimer  r.  Hatw.ii,  4  B.  4  C.  «fi2. 

(4)  I'hillipH  r.  F:ftincr,  1   Emi).  357  ;  Coole  r.   Bmhain,  3  Exch.   193  ;    1«  T..   J. 
Ex.  106. 

(p)  0"8nllivan  c.  Uurkc,  0  Ir.  (".  L.  Rei).  106. 

(J)  CVawc.mr  c.  .Suitor,  1«  Ch.  D.  30 ;  «  L  T.  «2 ;  30  W.  K.  21  ;  51  L.  J.  t.  Ii.  4. 

(^)  R.  c.  Cox,  14  Q.  B.  D.  163  ;  3.3  W.  H.  3im. 

</)  3  Co.,  80  I).  ;  MirhHfl  r.  GrHV.  1  F.  A  F.  V^O. 

(</)   Rr  Mmlilovor,  T,'  U.  .t.  Cli.  7:13  ;  33  W.  K.  isfi  ;  fi2  ]..  T.  •«. 
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Under  the  baukruptcy  laws,'"'  an  assignment  by  a  debtor 
of  the  whole  of  his  propertj*,  or  of  the  whole  with  a  merely 
nominal  exception,  or  an  exception  of  property  which  would 
not  pass  to  a  trustee  in  bankruptcy,'*'  or  it  seems  of  property 
not  readily  available''''  in  consideration  of  a  pre-existing  debt, 
is  fraudulent  and  an  act  of  bankruptcy.''" 
What  bills  of  An  assignment  of   this   nature   is   fraudulent   as   against 

unfierThe*h)ink-  I'l'editors,  for  the  debtor's  estate  gains  nothing  by  the  trans- 
niptcy  laws.  action,  but  where  there  is  some  substantial  equivalent  the 
case  is  different.  A  sale  for  value, '*■'  therefore,  or  a  mortgage 
made  in  good  faith  to  secure  an  advance,  or  an  existing  debt, 
with  a  binding  agreement  for  a  substantial  further  advance 
which  is  sul)sequently  made,  to  enable  the  debtor  to  meet  his 
engagements  or  carry  on  his  business,  will  be  good  against  his 
trustee  ; "''  but  in  order  that  the  execution  of  a  bill  of  sale  of 
substantially  all  the  gi'antor's  property  as  security  for  a  pre- 
existing debt  and  future  advances  may  not  be  an  act  of  bank- 
ruptcy, it  is  necessary  that  there  should  be  an  agreement  to 
make  further  advances,  and  it  is  not  sufficient  that  further 
advances  should  have  been  in  the  contemplation  of  the  parties, 
the  deed  being  stamped  so  as  to  cover  them,  and  they  having 
been  actually  made  after  the  execution  of  the  deed.'"'  It  is 
not,  however,  necessary  that  the  agreement  to  make  further 
advances  should  be  legally  binding,  and  a  promise  may  be 
sufficient,  if  it  appears  that  the  arrangement  was  made  in  good 
faith,  and  was  not  a  scheme  to  secure  payment  of  the  exist- 
ing debt.'*' 

(a)  Bankruptcy  Act,  1883,  s.  4  (1)  A  debtor  commits  an  act  of  bankruptcy  in 
each  of  the  foUowiup  cases  :—(«)  If  in  England  or  elsewhere  he  makes  a  con- 
veyance or  assignment  of  his  proiierty  to  a  trustee  or  trustees  for  the  Ijeneflt  of 
his  creditors  generally  ;  (i)  if  in  Kngland  or  elsewhere  he  makes  a  fraudulent 
conveyance,  gift,  delivery,  or  transfer  of  his  ])roperty,  or  of  any  jiart  thereof  ; 
(c)  if  in  England  or  elsewhere  he  makes  any  conveyance  or  transfer  of  his 
property,  or  any  part  thereof,  or  creates  any  charge  thereon  which  would 
under  this  or  any  other  Act  be  void  as  a  fraudulent  preference  if  he  were 
adjudged  bankrupt.  The  provisions  of  the  Bankruptcy  Act,  1869,  were  in 
substance  the  same,  omitting  clause  (c). 

(6)  Ej-p.  Hawker,  re  Keeley,  L.  R.  7  Ch.  214  ;  41  L.  J.  Bank.  34;  20  W.  R.  322  ; 
■JS  L.  T.  .54. 

(cj  Bxp.  Russell,  re  Butterworth,  19  Ch.  D.  588. 

(d)  Worslev  v.  De  Mattos,  1  Burr.  467  ;  Lindon  c.  Sharp,  6  M.  &  G.  895  ;  2 
Scott,  N.  R.  730  ;  13  L.  J.  C.  P.  67  ;  Smith  v.  Cannan,  2  E.  &  B.  35  ;  17  Jur,  911  ; 
22  L.  J.  y.  B.  291. 

(?)  Exp.  BoUand,  re  Price,  41  L.  J.  Bank.  60  ;  20  W.  R.  862  ;  Rose  v.  Haycock, 
1  A.  i  E.  'V<0  ;  3  N.  &  M.  645. 

(/)  Pennell  c.  Reynolds,  11  U.  B.  N.  S.  709  ;  5  L.  T.  286  ;  Loraax  v.  Buxton 
L.  R.  6  0.  P.  107  40  L.  J.  C.  P.  150  ;  24  L.  T.  1.37  ;  19  W.  R.  78  ;  Hutton  r. 
Cnittwell,  1  K.  &  B.  15  ;  17  .Tur.  392  ;  22  L.  J.  Q.  B.  78. 

(g)  Exp.  Dann,  re  Parker,  17  Ch.  D.  26  ;  29  W.  R.  771  ;  44  L.  T.  760  ;  51  L.  .1. 
Ch.  290. 

(h)  Exp.  Wilknson,  re  Berry,  22  Ch.  D.  788  ;  4«  L.  T.  495  ;  31  W.  R.  649  ;  52 
L.  J.  Ch.  657. 


THK  HILLS  (»F  SALK  A(T(1M7K)    \  M  KN  DMKNT  ACT.lKMi;.  1  j:,        See.  8. 

1882., 

The  test  ill  nil  such  ta.Hfs  is.  luiL  whflht-r  the  fiirthif 
uilviiiicc  wa.s  hirjji'  or  small,  iml,  wjis  the  fn-sli  itdvaiict-  iiiatlc 
with  th»'  iiit«Mitiiiii  <il  •iiuililiiij;  thi-  ItorrnwiT,  it  a  tra«lcr,  to 
turrv  «>ii  biisint'.ss,  aiitl  had  tin-  h-mU'r  ri-a.soiiabh'  ^roimd.s  for 
iM-lieviu^  that  thi-  a«lvaiuo  woiilil  t-nalile  the  horrower  to  do 
8oP  If  thc8<«  questioiiH  (ran  hi*  uiiswi'?-cd  in  the  affirmative 
the  oxo<ution  of  the  deed  i.s  not  an  a<-t  of  hankruptcy  ;  and 
the  Court  ou^ht  not  to  hM>k  at  the  uncommunieated  intention 
of  the  borrower,  nor  at  the  aetual  result  of  the  loan.'*'  The 
.same  test  has  been  stated,  in  other  words,  to  be  wheth<'r  the 
further  advance  wji.s  really  made  for  the  purpose  of  obtaining 
security  for  a  pre-exi.sting  debt ;  '*'  and  thus  was  avoided  a  bill 
.if  HJile  driven  to  an  exeeuti«»n  creditor,  wlio,  to  prevent  hi.s 
"Xeeution  beinj;  impeached,  a^f  reed  to  withdraw  and  to  make  an 
:i<lvance  to  enable  the  debtor  to  pay  off  creditors  who 
thi-eatcned  bankru|»tcv,  on  having;  a  bill  of  sale  of  all  the 
debtor's  proi)erty  to  .secure  his  old  debt  and  the  advance.  ''' 

Neither  will  the  ns.sijfinnent  be  invalid,  jilthough  for  a  j)ast  ^f"*"  ^'V*,','/ 

debt  ari.sinK  from  a  previous  loan,  if  made  in  pursuance  of  an  umU^r  tin;  bank- 

II  1    ■  1  •  !•      1        1  ivi  rupu-y  laws, 

absolute  agreement  entered  into  at   the  time  oi   the   loan."" 

Hut,  if  the  giving  of  the  bill  of  sale  is  purposely  postponed  un- 
til the  debtor  is  in  a  state  <if  insolvency,  in  order  to  j)revent  the 
destruction  of  his  credit  wliich  would  result  from  regi.stering 
the  deed,  such  a  tran.saction  will  not  be  protected,  for  the 
jw.stponement  is  evidence  of  an  intention  to  commit  an  actual 
fraud  on  the  general  body  of  the  i-reditors  ;  '•  and  in  all  eases 
the  pi-r.son  setting  up  such  a  prior  agre«'ment  must  ])rove  its 
existence  and  go«Ml  faith,  and  the  reason  for  any  delay  in 
carrying  it  out.  Thus,  where  a  debtor  shortly  before  his 
bankruptcy  executed  a  bill  of  sale  of  substantially  all  his 
property,  in  pursuance  of  a  |)revious  agreement,  for  valuable 
consideniti<m,  to  execute  a  further  s«'curity.  "  if  retpiired," 
and  the  request  to  execute  the  bill  of  sale  was  not  made  until 
several  writs  were  out  against  the  <lebtor,  the  bill  of  .sale 
was  hehl  void  against  the  trustee  in  the  debtor's  subsc(pi<nt 
bankruptcy.'-" 

(«)  Krp.  Johiuton,  rr  Cbapmaii,  26  Ch.  D.  .3.'«. 

(»)  Kxp.  Crocncr.  rr  Vaiip.  «  L.  J.  nank.  7fi  ;  3«  I..  T.  TmI  ;  Kxp.  Klli»,  2  ('_, 
D.  797  ;  «  h.  .1.  Hniik.  l.'.O  ;  31  L.  T.  7i»r>. 

(o)   Rti>.  ("later,  rr  Wilkinwiii,  V*  U.  T.  H4H. 

id)  HarriM  r.  Rickelt,  2«  L.  J.  Kx.  197  ;  Mener  r.  Pi-tcn(t)ii,  L.  R.  3  Kx.  KU  • 
txp.  Iz*nl,  fv  Vif^k,  h.  R.  9  Ch.  :'71  ;  «  L.  J.  Itaiik.  31  ;  22  \V.  R.  341  ;  .v> 
L.  T.  7. 

(«)   Kxp.  Fijthcr,  rr  Ash,  L.  R.  7  (1).  (OO  ;  41    L.  J.   Hank.  fl2  :  M  U  T.  «31  ;   211 
W.  n.  H40  :   Kxf,.  Hiirton,  rr  TniiHtnn,  13  Ch.  D.  102  ;  2M  W.  R.  Mtl  :  41    U  T.  671. 
(  f)  JEr;.  Kilnor,  rr  Barker,  41  L.  T.  .V.><t  ;  n  Ch.  n.  I'i-'i  ,  2«  W.  R.  208. 
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As  has  been  observed,  if  at  the  time  of  giving  the  bill  of 
sale,  or  if  founded  on  a  previous  agreement,  at  the  time  such 
agreement  was  made,  the  debtor  receives  an  equivalent  which 
may  have  the  effect  of  enabling  him  to  meet  his  engagements 
or  continue  business,  the  assignment  will  be  protected.'"' 
That  equivalent  need  not  be  in  money.  If  the  debtor  has 
something  done  for  him  to  enable  him  to  carry  on  his  business, 
e.g.,  where  a  drawer  of  bills  took  them  up  at  the  acceptor's 
request,'*'  or  where  a  creditor  consented  to  take  the  debtor's 
acceptance  at  seven  days  for  a  balance  of  account.''''  or  released 
goods  stopped  in  transitu,'""  or  supplied  goods  on  credit,'"'  it 
was  held  sufficient  to  prevent  the  assignment  operating  as  an 
act  of  bankruptcy.  Forbearance,  however,  will  not  constitute 
such  an  equivalent  as  to  protect  a  transfer  for  a  past  debt, 
where  the  creditor's  proceedings  would  result  in  an  act  of 
bankruptcy ;  and  where  a  trader  executed  a  bill  of  sale  of  all 
his  ])roperty  to  secure  an  existing  debt,  foi-  Avhich  judgment 
had  been  obtained,  and  the  creditor,  in  consideration  of  an 
undertaking  to  give  the  bill  of  sale  upon  demand,  had  forborne 
to  levy  execution,  it  was  held  that  as  the  execution  if  levied 
would  have  constituted  an  act  of  l)ankruptcy,  and  rendered 
the  debtor's  property  divisible  amongst  his  creditors,  the  for- 
bearance was  no  equivalent,  and  that  the  bill  of  sale  was  void 
against  the  debtor's  trustee,  the  Lords  Justices  observing,  that 
if  such  a  transaction  could  be  supported  it  would  render 
nugatory  the  provisions  of  the  Bankruptcy  Act."'' 
What  bilks  i.f  Neither  will  forbearance  to  seize  under  a  l)ill  of  sale  of  the 

under  the  I'ank-  whole  of  the  grantor's  property,  given  for  value,  l)e  a  sufficient 
niptcy  iftws.  equivalent  as  against  the  trustee  in  l^ankruptcy  of  the  grantor, 
for  the  giving  of  a  new  bill  of  sale  in  lieu  of  the  first,  and  the 
new  bill  of  sale  given  under  such  circumstances,  without  any 
fresh  advance  to  the  grantor,  is  an  act  of  Ijanki-nptcy.'*''  Nor 
can  a  bill  of  sale,  if  legally  fraudulent  as  an  act  of  bankruptcy, 
be  supported  on  the  ground  that  it  was  given  in  substitution 

{a)  Heath  r.  Cochrane,  37  L.  T.  280  ;  46  L.  .1.  Q.  B.  727  ;  Bittlestoue  c.  Cooke, 
0  E.  &  B.  29«  ;  25  L.  J.  Q.  B.  281  ;  2  Jur.  N.  S.  758. 

(6)  Exp.  Reed,  re  Twcddell,  L.  R.  14  Eq.  586  :  20  W.  R.  622  ;  26  L.  T.  558. 

(c)  PhilpK  r.  Hornstedt,  L.  R.  1  Kx.  D.  62. 

((/)  ExjK  Threlfall,  re  Williamson,  46  L.  J.  Bank.  8  ;  35  L.  T.  675 ;  25  W.  R.  12?. 

(«)  Exp.  Sheen,  re  Wiustanley,  1  Ch.  D.  560  ;  45  L.  J.  Bank.  89  ;  24  W.  R.  68 ; 
■H  L,  T.  48. 

(/)  Exp.  Cooper,  re  Bauni,  10  Ch.  D.  313 ;  Woodhouse  v.  Murray,  L.  R.  4  Q.  B. 
27  ;  1»  B.  i  S.  720  ;  38  L.  .1.  Q.  B.  28  ;  17  W.  R.  206  ;  19  L.  T.  570. 

(g)  Exp.  Payne,  re  Cro.ss,  11  Ch.  D.  539  ;  exp.  Stevens,  20  £((.  786  ;  44  L.  J. 
Bank.  136  ;  23  W.  R.  908  ;  33  L.  T.  135. 
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I'd!'  u  fnriiicr  Itill  ot  sale  for  wliii'h  tlirir  liad  Ik-cm  an 
i(|uival«'nt,'*'  luir  is  tlii'  previous  Itill  of  salt- a^lmissil)!!*,  even  to 
l>»*ovf  fj(M)(l  faith  unlt'ss  duly  stumped.'* 

Where  the  transfer  is  of  part  only  of  the  deliinr'.-  properly, 
the  (piestiou  wouhl  appear  to  he  whether  insolvency, or  in  ease 
of  a  tra<lei",  stoppage  of  Itusiness,  is  a  necessary  eonse(pienee 
of  putting;  the  instrument  into  force,'"  Ijut  the  validity  of  siieh 
ji  transju'tion  will  in  a  great  measure  depend  upon  all  the  cir- 
1  iimstanees  of  the  case  and  the  proportion  of  the  property 
assigned  to  the  delitor's  whole  estate.'""  The  meie  existence  of 
a  past  consideration  in  this  instance  is  not  evidence  of  fraud, 
for  every  one  must  have  ])owerto  make  over  some  part  of  his 
pnjperty,  hut  if  the  tran.saction  ha.s  for  its  ohject  a  fraud  on 
I  reditors,  it  is  an  act  of  bankruptcy.'"' 

Further,  l»y  section  48  ^^K  Bunkru|)tcy  Act,  iHb'i,  every  Fnni.iulent 
r(»n veyance  or  transier  ol  projierty,  or  charge  thereon  made, 
every  payment  niadi'.  every  ol)ligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any  person  unable  to 
pay  his  debts  as  they  become  due  from  his  own  money,  in 
favour  of  any  creditor,  or  any  person  in  trust  for  any  creditor, 
with  a  view  of  giving  such  creditttr  a  preference  over  the 
other  (  reditors.  shall,  if  the  j)ersoii  making,  taking,  paying,  or 
suffering  the  same,  is  adjudged  Ijankrupt  on  a  bankruptcy 
petition  presented  within  three  months  after  the  date  of 
nuiking,  taking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  trustee  in  the  bankruptcy. 

This  section  shall  not  affect  the  rights  of  any  person  making 
title  in  good  faith  and  for  valuable  consideration  thn^ugh  or 
under  a  creditor  of  the  bankrupt. 

The  Bankruptcy  Act,  1869.  section  92,  was  sub.stantially 
the  same  as  .section  48  (1)  Bankruptcy  Act,  188^3,  substituting 
"  shall  become '*  for  "is  adjudged"  bankrupt,  and  omitting 
sub-section  2;  providing  that  the  section  should  ntit  affect  the 
rights  of  a  purchaser,  payee,  or  incumbrancer  in  good  faith, 
and    for     valual)le     consideration.        It    was    decided    that    a 

(.1)   ExfK  Foxley,  rr  NurBf,  L.  K.  .1  Ch.  51.'>  ;  16  \V.  R.  all  ;  IH  L.  T.  sOJ. 

(6)   WilliBiiif.  r.  (ierr.v,  10  .M.  Jt  W.  296. 

(<■)  Hale  r.  AlluuU,  \H  C.  H.  505  ;  ML.  .1.  C.  I'.  2fi7  :  rsii.  Wfiixltv,  1  L)c  r;.  J 
\  S.  J73  ;  :«•-'  L.  J.  Hank.  i<  ;  11  W.  R.  241  ;  7  L.  T.  5-lH  -.  0  Jiir.  N.  S.:n5;  Yoiuig 
I.  Klotcher,  3  H.  A  V.  7.i2  ;  3*  L.  J.  Kx.  154  ;  13  W.  R.  722  ;  12  L.  T.  392  ;  11  Jur. 
N.  .S.  440. 

(./)   Kxi>.  KvaiiH,  rf  K.lwriril«.  30  L.  T.  Mi ;    »x;..  Kiel<l,  r-  Miirlow,  2H  W.  R.  2«7. 

(<)  Sie»>crt  r.  SiMioncr,  1  M.  A  W.  71*  ;  2  (Jnlo.  13fi  ;  frv.  I'..«i><)ii.  U  R.  H  Ch. 
««7  ;  21  W.  R.  tinn  ■  28  I,.  T.  796  .  42  L.  .1.  Hauk.  Vi  :  Kdwaids  r.  ,;ivii,  2s  L.  J. 
Q.  B.  3W1  ;  2  K.  A  K.  2tt. 
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fraudulent  preference  under  the  repealed  section,  was  not 
necessarily  an  act  of  bankruptcy ;  '"'  but  this  was  not  free 
from  doubt ;  '**  and  as  before  observed,  a  fraudulent  preference 
is  declared  an  act  of  bankruptcy  Ijy  section  4,  sub-sec.  1(c) 
Bankruptcy  Act,  1883. 

In  determining  whether  giving  a  bill  of  sale  within  the 
time  limited  constitutes  a  fraudulent  preference,  the  words  of 
the  section  raise  two  questions  :  First,  was  the  grantor  unable, 
from  his  own  money,  to  pay  his  debts  as  they  became  due  ; 
secondly,  did  he  give  the  bill  of  sale  with  a  view  to  prefer 
the  creditor  ?  It  will  he  observed  that  transactions  in  favour 
of  creditors  are  alone  affected  by  the  section.  ■'"' 

Fraudulent  I^  order  that  a  payment  or  transfer  should   be  void  as  a 

preference.  fraudulent  preference,  it  is  sufficient  that  preferring  the 
creditor  should  have  been  the  substantial,  effectual,  or 
dominant  view  with  which  the  payment  or  transfer  was 
made,  and  it  is  not  necessary  that  it  should  have  been  the  sole 
view. ''''  This  view  to  prefer  may  be  rebutted  by  circumstances, 
and  although  regard  should  be  had  rather  to  the  words  of 
the  section  than  to  decisions  before  the  Act,''*  it  would  seem 
still  to  be  law  that  if  made  m  pursuance  of  a  previous  binding 
contract '-'^*  or  in  consequence  of  apprehended  civil  or  criminal 
proceedings,'"'  or  to  avoid  a  distress,'*'  or  if  in  consequence  of  a 
demand  or  pressure  by  the  creditor,  '■'  without  collusion, '  ^ ' 
the  transfer  will  not  necessarily  constitute  a  fraudulent 
preference.  A  threat  of  civil  proceedings  against  a  man 
who,  to  the  knowledge  of  the  creditor,  is  about  to  liecome 
l)ankrupt,as  it  can  have  no  real   influence  upon  him,  will  not 

(o)  Exp.  Stubbins,  re  Wilkinson,  17  Ch.  D.  58  ;  50  L.  J.  Ch.  547 ;  29  W.  R.  653  ; 
44  L.  T.  877  ;  exp.  Luck,  re  Kemp,  49  L.  T.  809  ;  32  W.  R.  296. 

(J)  Pulling  V.  Tucker,  4  B.  &  Aid.  382  ;  Exp.  Halliday,  L.  R.  8  Ch.  283  ;  21  W. 
R.  348  ;  28  L.  T.  324. 

(e)  Exp.  Kelly,  11  Ch.  D.  306  ;  48  L.  J.  Bank.  65  ;  40  L.  T.  404 ;  exp.  Stubbing, 
17  Ch.  D.  58  ;  re  Mills,  5  Mor.  55  ;  58  L.  T.  871. 

(d)  Exp.  Hill,  re  Bird,  23  Ch.  D.  695  ;  32  W.R.  177  ;  49  L.T.  278  ;  52  L.J.  Ch.  930. 

(e)  Exp.  Griffith,  re  Wilcoxon,  23  Ch.  D.  69  ;  48  L.  T.  450  ;  52  L.  J.  Ch.  717  ; 
31  W.  R.  878. 

(/)  Bills  V.  Smith,  34  L.  J.  Q.  B.  68  ;  13  W.  R.  407  ;  12  L.  T.  22  ;  11  Jur.  N.  S. 
154  ;  Exp.  Blackburn,  L.  R.  12  Eq.  358  ;  40  L.  .T.  Bank.  79  ;  19  W.  R.  973  ;  25 
L.  T.  76. 

{g)  iTjp.  Taylor.reGoldsmid,  18  Q.  B.D.  295  ;  56L.  J.  Q.  B.195;  35W.  R.  148. 

(h)  Mavor  o.  Croome,  1  Bing.  261  ;  Stevenson  v.  Wood,  5  Esp.  200. 

(i)  Exp.  Tempest,  re  Craven,  40  L.  J.  Bank.  22  ;  23  L.  T.  650  ;  L.  R.  6  Ch.  70; 
Exp.  Topham,  L.  R.  8  Ch.  614  ;  42  L.  J.  Bank.  57  ;  21  W.  R.  655  ;  28  L.  T.  716  ; 
Jones  c.  Harher,  L.  R.  6  Q.  B.  77  ;  40  L.  J.  Q.  B.  59  ;  19  W.  R.  248  ;  Smith  r. 
Pilgrim,  2  Ch.  D.  127  ;  34  L.  T.  408. 

(j  )  Exp.  Arnold,  re  Wright,  3  Ch.  D.  70  ;  35  L.  T.  21  ;  24  W.  R.  977  ;  45  L.  J. 
Bank.  130,  per  James  L.  J.  ;  exp.  Reader,  20  Kq.  763  ;  32  L.  T.  36  ;  44  L.  J 
Bank.  1.39. 
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protfct  th»'  tniiisjwtioii : '•'  but  in  order  thiit  tht- truiiHnction 
«lioiil(l  be  found  a  fniudulent  prob'rrnrc  it  i.s  <>HNcntiul  that 
\\uTv  .should  be  t'vidt'ucr  of  ii  view  to  prefor,  and  it  iH  not 
-^iiHicicnt  that  thr  creditor  wa.s  in  fact  preferred;  thus,  a 
transfer  or  payment  macie  with  a  view  to  avoid  expoHure  or  a 
criminal  proHOCUtion,  is  not  a  fraudulent  j)reference.'*'  A 
ilebtor  having  borrowed  monc'v  from  hie  wife  Rave  her  a  bill 
of  sale  a.s  security,  which  a  mouth  afterwards  was  found  to 
l)e  void  as  containing  clauses  not  in  accordance  with  the 
form.  Two  days  after  calling  his  creditors  together  he  gave 
his  wife  a  valid  bill  of  sale,  and,  subsequently  becoming 
tiankrupt,  his  trustee  applied  to  set  the  bill  of  sale  aside  as  a 
fniudideut  preference.  On  the  hearing  it  was  found  that  the 
•^•H'outl  bill  of  sale  was  given  with  the  intention  of  making 
good  the  mistake  in  the  first,  and,  by  inference,  with  an  inten- 
tion to  prefer.  Hut  the  decision  was  reversed  on  ajjpeal,  as  it 
did  not  nece8saril3"  follow  that  the  substitution  of  a  good  for 
a  bad  bill  of  sale  was  with  a  view  to  prefer,  the  intention  in 
fa<"t  being  to  correct  a  mistake,  whicli  rebutted  the  presump- 
t  ion  of  a  view  to  prefer.'"* 

Where,  by  virtue  of  a  l)ill  of  sale,  chattels  l)ecome  the  ])ni-  Kramlnlent 
perty  of  the  mortgagees,  and  arc  not  in  the  reputed  ownership  '*™  ^rcmce. 
of  the  grantor  at  the  commencement  of  his  bankruptcy,  it  is 
immaterial  whether  the  tran.saction  by  which  the  mortgagees 
obtain  actual  pos.session  of  such   chattels  would,  if  there  had 
been  no  bill  of  sale,  amount  to  a  fraudulent  preference.  "" 

Under  the  Bankruj)tcy  Act,  1869,  a  further  «|uestion  arose, 
for  although  a  bill  of  sale  was  given  in  favour  of  a  creditor  by 
a  person  uiuible  to  j)ay  liis  debts,  who  became  liankrupt  within 
the  prescriljcd  time,  the  transaction  might  be  protected  by  the 
last  clause  of  .sec.  92,  and  sees.  94  and  9.'>  of  the  Biinkruptcy 
Act,  1869,  if  the  creditor  could  prove  that  he  took  the  bill  of 
sale  for  value  and  in  good  faith,  that  is  without  any  know- 
ledge that  he  was  being  preferred ;  •''  but  the  burden  of 
proving  this  rested  upon  him.'-''  As  has  been  noticed,  the 
Bankruptcy  Act,  1888,  abolish«'s  this  protection. 

(a)   Kxi:  Hull,  r<  (Vk.ikt.  10  Ch.  D.  r»*>  ;  .".l  U.  J.  t'h.  55«1  ;   16  U.  T.  filU. 

(ft)   Kxp.  Taylor.  r<-  (;ol<lnini(l,  18  g.  H.  I).  29.5  ;  M  L.  J.  Q.  B.  19fi  ;  .15  W.  R.  \iH. 

(f)  Rrp.  TwewlHle,  r  ih92],  2  Q.  IJ.  216  ;  6C  h.  T.  iXi ;  0  Mor.  1 10  ;  01  L.  J.  O.  H. 
»06. 

Id)   Rxp.  SymmonR,  re  J.inlaii,  28  W.  R.  wVJ  ;  U  Ch.  D.  rtO;j  ;   »2  L.  T.  108. 

(<•)  Buu-hcr  r.  8tca<l,  L.  R.  7  H.  h.  K.1fl  ;  44  h.  J.  Biink.  150  ;   :»3  L.  T.  Ml  ;  24 
W.  R.  462  :  rj,,.  Kovkii.  r<   fniwfoni,  1,.   R.  9  Ch.   752  ;  Tomkiun  r.   8i»ffcr>-,  y. 
App.  Couch,  21.),  Tin  ■  M  W.  U.  62  ;  37  I..  T.  7.'ln. 
(/•)    Kxp.  Tate,  26  W.  R,  52  ;  36  I,.  T.  .■.31. 
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Section  49  of  the  Bankruptcy  Act,  1883,  provides  that 
8ubject  to  the  foregoing  provisions  of  the  Act,  with  respect 
to  the  effect  of  bankrn])tcy  on  an  execution  or  attachment, 
and  with  i-esi^ect  to  tlie  avoidance  of  certain  settlements  and 
])references.  nothing  in  the  Act  shall  invalidate,  in  the  case 
of  a  bankruptcj'-  (a)  any  payment  by  the  Ijankrupt  to  any  of  his 
creditors,  (b)  any  payment  or  delivery  to  the  l)ankrupt,(c)  any 
conveyance  or  assignment  by  the  bankrupt  for  valuable  con- 
sideration.(d)  any  contract,  dealing,  or  transaction  bj'  or  with 
the  bankrupt  for  valuable  consideration,  provided  that  both 
the  following  conditions  are  complied  with,  namely  (1),  the 
payment,  delivery,  conveyance,  assignment,  contract,  dealing 
or  transaction,  as  the  case  may  be,  takes  place  before  the  date 
of  the  receiving  order;  and  (2),  the  person  (other  than  the 
delator)  to,  by,  or  with  whom  the  payment,  delivery,  convey- 
ance, assignment,  contract,  dealing,  or  transaction  was  made, 
executed,  or  entered  into,  has  not  at  the  time  of  the  payment, 
delivery,  conveyance,  assignment,  contract,  dealing,  or  trans- 
action, notice  of  any  available  act  of  bankruptcy  committed 
l)y  the  bankrupt  before  that  time.'"' 

Protected  trans-        Where  a  person  j-elies  on  the  protection  of  the  section  the 
actions.  i  ^ 

l)urden  of  proof  is  on  him  to  prove  absence  of  notice  of  an  act 

of  bankruptcy.'*' 

Under  the  Bankruptcy  Act.  1883,  available  act  of  bank- 

i-uptcy  means  any  act  of  ljankrui)tcy  availal)le  for  a  bankruptcy 

petition   at    the   date  of  the  presentation  of  the  petition  on 

which  the  receiving  order  is    made;''"'    and  by  sec.    43    the 

bankruptcy  of  a  debtor  whether  the  same  takes  place  on  the 

debtor's  own  petition  or  upon  that  of  a  creditor  or  creditors, 

shall  be  deemed  to  have  relation  back  to. and  to  commence  at  the 

time  of  the  act  of  bankruptcy   being  committed,  on  which  a 

receiving  order  is   made  against  him.  or,  if  the  bankrupt   is 

proved  to  have  committed  more  acts  of  bankruptcy  than  one, 

to  have  relation  back  to,  and  to  commence  at  the  time  of  the 

first  of  the  acts  of  bankruptcy  proved  to  have  been  committed 

by  the  bankrupt  within  three  months  next  preceding  the  date 

of  the  presentation  of  the  bankru])tcy  petition.   By  sec.  6,  sub- 

.sec.  1  (c),  the  act  of  bankruptcy  on   which  the   petition   is 

grounded  must  have  occurred  within  three  months  before  its 

(a)  This  section  is  in  substance  the  hh me  us  scctionH  94,  95,  Bankraptcy  Act,  1869. 
(6)  Jvx;).  Cartwrijfht,  re  Jov,  44  L.  T.  HH.i  ;    ciji.  Schulte,  re  Matanle,  L.  R.  9, 
Ch,  409  ;  30  L.  T.  47s  ;  22  V,\  R.  462. 
(c)  B.  A.  1H«3,  8.  168  (1). 
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|)rcHi'iitati()ii.     A  dcod  excc-utud  mot-u  tlmii  throe  inoiitliK  next 

[irerudiiij;  tin-  pro.sciitiitiou  of  tlic  itetitioii  mi  wliicli  tlic  hmimv- 

iti^  nidir  is  intido    is  th)>rct'i>n-   imt    iiii|)cach>il>l<*   as   an   art  of 

liaiikniptcv.  " 

rndfr   till'    Haiikiupli  y    Act.    lHHi».  an    act   nt    LuMkruptcy 

uvaihililc    t"i»r    adjudication    must    liavc    occnrrcil    witliin    six 

months  next  before  the   presentation  <t\'  the  petition  on   whicli         ' 

the   adjnilieation   was    niadu,'*   and  by    sec.  11  of  that  Act  the 

trustee's   titU-    rehited    in   certain    events,   to  any    pri<ir  act  of 

liankruptcy  coininitted   within  twelve   niontlis  next  prece<lin^ 

adjudicat  imi. 

An  existing;  adiudiiat  ion  is  conclusive  apiinsl   the   holder  K^"' "f 
11,.,  ,11,1  1  1  I-  ,        1      l>aukni|itcv  on 

ut  a  ImII  ot  sale  exe<Mited  by  the  oankrupt.  that  tix^  act  or  bank-  inllx  i>i  !-:tl<-. 

ru|)tcy  on  which  the  adjudication  was  profes.sedly  founded  was 
in  fact  committed,  but  a  third  party  whose  title  to  property  is 
atfocted  by  the  adjudication  nniy  appotl  from  it.'''  The  same 
effect  wouhl  seem  now  to  follow  the  makiufj  of  a  receiving 
order."" 

A  trustee  cannot  avoid  a  bill  of  sale  valid  afj;ainst  the 
bankrupt,  except  where  by  the  statutes  he  takes  a  hif^her  title 
than  the  bankru])t  ;  thus,  where  a  del)toi-  wrote  his  creditor 
informini;  him  he  had  forpjed  his  name  to  a  bill  of  exchange, 
and  <'nlreating  him  to  take  up  the  i)ill  to  save  the  dolttor  from 
prosecution  and  iMiin.  offering,  if  he  wouhl  do  so.  to  give  him  a 
bill  of  sale  to  secur«'  the  amount  of  an  existing  debt  and  the  fur- 
tluu- a<hance.  upon  which  the  creditor  paid  the  bill,  taking  a  bill 
of  sale,  and  seizing  and  selling  the  g(M)ds  ;  on  the  debtor  being 
.t<ljudicated  bankrupt,  it  won  held  that,  though  th«;  traiLsaction 
might  have  been  illegal,  yet, as  the  creditor  had  obtaiiu-d  posses- 
.■>ion,  both  parties  being  in  pari  thlirln,  the  del)tor.  if  he  had 
remained  .solvent.  co\dd  not  have  rescinded  i\\v  contract,  and 
t hi-re  l)ei ug  no  offence agai list  t he  Ijankrupt  laws  his  trustee  stood 
in  no  better  position.''* 

lender  thi-  Bankruptcy  Act.  i860,  a  trustee  in  itankruptcy 
could  not  resort  to  the  Court  of  bankruptcy  in  all  cases 
where  he    sought  to  sr-t  aside  a   bill  of  sale;  as  he  takes  oidy 

(u)  Alton  r.  BdiuiPlt.  L.  H.  6  Ch.  577  ;  23  li.  T.  H7  ;  IH  W.  R.  H71. 
(4|    Rri>.  V,i\\te\,  rr  BeUclI    s  (h.D.  2W  ;    tr  I,.  .1.  Ilniik.  10  ;  2«  W.  11.  7«8. 
(r)   KxfK  U>nroy(l.  rr  Kiiul(U,  10  Ch.  U.   I  ;  Mt  I,,   l'.  .'.i'.  ;   ^'^  I,.   .1.    iJniik   17  ;  27 
W.  R.  277. 
(rfl   H.  A.  l«n.  H.  i:J2  (2K 
(<•(    &ri..  ('111(1001.11.  rr  MHplc»mck.  ♦<•!,.  I).  l.-,«l      V,  \..   .1.    Hntik     14;    .16    I..   T. 

tm ;  is  W.  H.  \m  :  \:\  I'.ix  ('.  C.  37». 
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the  bankrupt's  title,  except  when  the  statute  places  him  in 
a  better  position. 

It  has  been  said  that  the  jurisdiction  conferred  by  the 
Bankruptcy  Act.  1883,  sec.  102,  is  identical  with  that  given 
by  sec.  72,  Bankruptcy  Act,  1869;'°'  and  the  former  decisions 
would,  therefore,  to  some  extent,  seem  still  applicable. 
•?cSof*  When  a  trustee  takes  only  that  which  the  bankrupt  himself 

Bankruptcy.  would  have  taken,  the  Court  should  not  exercise  jurisdiction 
and  the  matter  should  be  left  to  the  ordinary  tribunals  ;  but 
when  by  the  operation  of  the  bankrupt  laws  the  trustee 
claims  by  a  higher  and  better  title  than  the  bankrupt,  the 
case  should  be  dealt  with  by  the  Coui't  of  Bankruptcy ;  as 
when  it  is  sought  to  set  aside  the  transaction  on  the  ground 
of  the  relation  of  the  trustee's  title,  or  of  fraudulent  prefer- 
ence'*' or,  it  would  seem  of  fraud  under  the  Statute  of 
Elizabeth ;  ''"'  but  if  as  against  a  stranger  to  the  bankruptcy 
he  seeks  to  set  aside  the  deed  on  a  ground  which  would  have 
been  available  to  the  bankrupt,  e.g.,  actual  fraud,  or  the  like, 
he  should  take  proceedings  by  action.''*)  In  such  cases  the 
Court  has  a  judicial  discretion  to  be  exercised  with  regard  to 
all  the  circumstances  ;  thus  where  questions  of  character  ai-e 
involved,  and  a  large  amount  is  at  stake,  the  matter  should 
be  directed  to  be  tried  in  the  High  Court.''''  Nor  by  the 
Bankruptcy  Act,  1883,  sec.  102,  can  a  County  Court 
adjudicate  upon  any  claim  not  arising  out  of  the  bankruptcy,"'' 
which  might,  heretofore,  have  been  enforced  by  action  in  the 
High  Court,  unless  all  parties  to  the  proceeding  consent,  or 
the  money,  money's  worth,  or  right  in  dispute  does  not,  in 
the  opinion  of  the  judge,  exceed  in  value  £200. 

Neither  has  the  Court  of  Bankruptcy  jurisdiction  to  enter- 
tain persona]  claims  between  third  persons,  or  claims  to  pro- 
pei'ty  as  between  them,  although   the  determination  of  such 

(a)  Exp.  Beestv,  re  Lowenthal,  13  Q.  B.  D.  238  ;  53  L.  .1.  Q.  K.  524  ;  51  L.  T. 
431  ;  33  "W.  R.  138  ;  1  Mor.  117. 

(b)  Exp.  Brown,  re  Yates,  11  Ch.  D.  148  ;  40  L.  T.  4<)2  ;  27  W.  K.  «51  ;  48  L.  .1, 
Bank.  78. 

(c)  Exp.  Butters,  re  Harrison,  14  Ch.  D.  265  ;  43  L.  T.  2  ;  28  W.  R.  876,  per 
James  L.  .1.  ;  Exp.  Price,  re  Roberts,  21  Ch.  D.  557  ;  51  L.  .1.  Ch.  131  ;  per  Brett. 
L.  J. 

(d)  Exp.  Dickin,  re  Pollard,  8  Ch.  D.  377  ;  26  W.  R.  731  ;  38  L.  T.  860  ;  48  L.  ,). 
Bank.  36  ;  Exp.  MuM^^ave,  re  Wood,  10  Ch.  D.  9  ;  48  L.  J.  Bank.  39  ;  27  W.  R 
372  ;  39  L.  T.  647. 

(e)  Exp.  Annitat,'e,  re  Learoyd,  17  Ch.  D.  13  ;  44  L.  T.  262 ;  29  W.  R.  772 ;  Exp. 
Price,  re  Roberts,  21  Ch.  D.  553  ;  exp.  Hazelhurst,  re  Beswick,  58  L.  T.  591 :  6 
Mor.  105. 

(/)  Exp.  Scott,  re  Hawke,  16  Q  H.  D.  503 ;  55  L.  .T.  Q.  B.  302 ;  34  W.  R.  168  ; 
54  L.  T.  54  ;  3  Mor. 
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I'litiriiM  might  uIho  dccidi'    wliich  of  sik-Ii    third    |iiniic.s  .sliuiild 

piovi-  iigiiiiist  tlio  Imnkrupl's  i-stute.'*'      If,  ln>wt\  t-r,  ii  .slr!iiim;r 

t(»  th((  iHinkruptcy  is  williiij^  to   Kubmit  to  tin*   jiiriMlirtioii  of 

the  ('ourt  of  Bimkruptrv,  the  trustcie  shouKl  not  ohject,"'  unci 

iiiiy  objection   to  jurisdiction   niiist   be   tiikt-n  nl    the   ciirb<'st 

inomont.'*' 

The  holder  of  u  valid  registered  bill  of  .sale  iniiv.  in  the  event  n<ni<"ii'n  o' 
...  .     1        ,  1  1  •       *  •  1       k'ranlcc  on 

ot  the  grantor  s  bankruptcy,  elect  to  rest  on  his  security,  or  hi-  KT^nuir'n 

may  realize  it  l)y  .sale,  or  apply  to  the  Court  to  have  it  realized   **     "'''  ^^' 

iindi'r    the    direction    of    the    Court,    proving   and    receiving 

dividend  for  any  deficieney.'*"     He  also  has  a  right  to  prove 

for  his  whole  debt,  on  giving   up  his  security;'"   but   if  he 

M'eks  to  prove  before  realizing  his  security.  li<-  must   staff  in 

his  proof  the  particulars,  and  value  at  which   he  assesses  the 

same,  and  will   be  entitled   to  dividend  only  in  respect  of  the 

l)alance  due  to   him,  after  deducting  such  assessed   value.'''^' 

'The  .schedules  to  the    Bankruptcy  Act,  188;{,  entitle  a  secureil 

creditor    in    certain    cases    to   amend   the    valuatum   of    the 

security  in  a  proof;  and  also  empower  the  trustee  to  require 

its  realization    if  dissatisfied  with  the   asses.sed  value.      But  a 

".etnired  creditor  may  by  notice  in  writing  require  the  tiu.stee 

to  oleot    whether  he   will  or  will  not   exerci.se   his   power  of 

redemption  or  realization,  and  if  the  trustee  does  not  within 

six  months  after  receipt  of  the  notice  signify  his  election  to 

exerci.se    the    power    he     shall    not    be    entitled    to    exercise 

it,    and    the    ccpiity    of    redemption,    (jr    other    interest    in 

the  jiroperty  comprised  in  the  security  which  is  vested  in  the 

trustee,  shall  vest  in  the  creditor,  and  the  amount  of  his  debt 

shall   Ik;   reduced   by  the   amount   at   which   the   setnirity  has 

Iwen  valued."' 

If  a  .security  is  given  uj),  and  the  mortgage*'  proves  for  his 

whole  debt,  a  subsequent  mortgage  is  not  advanced,  but   the 

M'curity     enures    for    the    benefit    of    the    general     body    of 

ireditors  ;'*'  and  .so  where  the  trustee  in  the  mortgagor's  bnnk- 

ruptc}-    purcha.scd  the  first  mortgage  it    was  held  not  to  be 

(a)   Rrp.  LjonM.  L.  R.  7  Ch.  IM  ;   il  U.  J.  CJi.  41  ;  20  W.  K.  rm ;  •_•«  I-.  T.  iOt. 

(4)  Rzp.  Fletcher,  re  Hart.  0  Ch.  D.  .Wl  ;  39  L.  T.  187  ;  26  W.  H.  >iH. 

(c)  Kxp.  SwiiilMinki*.  rr  .Shanlui,  11  CU.  D.  3i5  ;  48  L.  4.  Hnnk.  12<)  ;  27  W.  |{ 
•08  ;   to  L.  T.  S2.-I. 

(rf)  B.  A.,  1SS3.  sec.  0  (2).  Schf<l.  ii.  9  ;   H.  R.  l«jsC,  73. 

(e)  B.  A.,  IS83,  8che<l.  ii.  10. 

(/)  B.  A.  1S8.1.  Schert.  ii.  11. 

(g)  B.  A.  1SS,1.  S.hcfi.  ii.  12,  15;  Sobe<l.  i.  lo,  12. 

yh\  ('mckimll  r.  Jnniton,  6  Ch.  D.  73.'i  ;  24J  W.  K.  »0«  ,  W  I..  J.  Ch.  052  ;  37 
L.  T.  MS. 
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extinguished,  so  as  to  advance  a  second  incumbrancer,  who, 
however,   was   still  entitled  to   redeem.'"' 

A  bill  of  sale  holder  who  under  the  provisions  of  a  scheme 
sanctioned  by  the  Court  withdrew  all  claim  against  the  estate 
of  the  grantor  who  had  become  bankrupt,  was  held  to  be 
remitted  to  his  original  rights  equally  with  the  other  creditors 
on  the  scheme  being  set  aside.*** 

When  the  result  of  moving  to  set  aside  a  bill  of  sale  would 
not  be  for  the  benefit  of  creditors  at  large,  but  of  an  individual 
creditor  who  claims  a  security,  the  trustee  ought  not  himself 
to  take  proceedings  for  the  recovery  of  the  property,  nor  will 
the  individual  creditor  generally  be  allowed  to  take  them  in 
his  name.'*"' 

Where  the  chattels  comprised  in  an  unregistered  bill  of 
sale  had  been  transferred  by  joint  tenants,  one  of  whom 
assigned  his  interest  to  the  other,  who  Ijecame  bankrupt,  the 
latter's  moiety  only  was  held  to  pass  to  the  trustee.*'" 

If  bj'  the  neglect  of  the  bill  of  sale  holder  his  security 
becomes  worthless,  sureties  for  the  debt  will  be  discharged  to 
the  extent  of  the  security  thus  lost.''' 
Payments  When  the  holder  of   an   unregistered  l)ill  of    sale  whicli 

was  declared  void  had  paid  out  executions  which  were  good 
against  the  grantor's  trustee,  he  was  held  entitled  to  be  repaid 
out  of  the  pi'oceeds  of  the  goods  the  amounts  so  paid  ;'■'''  and 
an  unregistered  bill  of  sale  holder  who  has  paid  off  prior  in- 
cumbrances, which  would  have  ranked  against  the  estate,  has 
been  held  entitled  to  be  recouped  on  his  security  being  set  aside 
against  the  trustee  under  the  grantor's  liqiiidation ;  '"*  but 
such  a  payment  must  Ije  made  in  good  faith,  and  if  for  the 
purpose  of  securing  the  property  for  the  debtor's  l)enefit. 
will  not  lie  protected."'' 

Although  a  bill  of  sale  is  not  void  under  the  Statute  of 
Elizabeth,  or  as  an  act  of  bankruptcy,  the  chattels  it  comprises 
which    at    the    commencement    of    the    bankruptcy    are    in 

(«)  Bell  V.  Sunderland  Building  Society,  24  Ch.  D.  618  ;  53  L.  J.  Ch.  500  ;  li) 
L.  T.  665. 

(4)  Exp.  Jarvis,  re  Spanton,  10  Ch.  D.  179  ;  48  L.  J.  Bunk.  45  ;  39  L.  T.  651  ; 
27  W.  R.  297. 

{<■)  Exp.  Cooper,  re  Zucco,  L.  R.  10  Ch.  510  ;  44  L.  J.  Bunk.  121 ;  23  W.  R.  782  ; 
33  L.  T.  3  ;  see  re  Arnold.  9  Mor.  1  ;  40  W.  R.  288  ;  66  L.  T.  121. 

(d)  Exp.  Brown,  re  Reed,  39  L.  T.  338;  9  Ch.  D.  389;  27  "W.  R.  219;  48  L. 
J.  Bank.  10. 

(k)  Wulff  0.  .lay,  L.  R.  7  Q.  K.  756  ;  41  L.  J.  Q.  B.  322  ;  27  L.  T.  118  ;  19  W.  H. 
1112. 

(J)  Exp.  Mutton,  re  Cole,  41  L.  .1.  Bank.  37  ;  14  Eq.  178  ;  20  W.  R.  882  ;  26  L.  ']'. 
916. 

(g)  Exp.  HaiTis,  re  James,  U  h.  J.  Bank.  31  ;  19  Eq.  i53  ;  31  L.  T.  21. 

(AJ  Exp.  Hall,  re  Townsend,  14  Ch.  D.  132 ;  28  W.  R.  556  ;  42  L.  T.  102. 


under  void  deed. 
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th«    poHKessioii,  order,    or    disposition   of    ihtr   j^i-iinlor   in   lii>        §(.£;    9 
tnulu  or  hiisiness,  nmy  puss  to  tin-  trustcf,  if  soint'tliin^  has  not        [1878. 
1>«'UI»  dtim-  l>y  the  l)ill  of  sjili-  holder  to  avoid  the  opemtion  of 
s.  -14  (J)  '""  of  the  Hankriiptry  Act.  188:J.'*' 


9    (1878  )    When'    ii     suhscquiMit     l»ill     <>f     sale    is  Avoi.!.....-.- 

■  /      _  •*  _  _  I'ortaiii 

ext'outt'il  witliiii  or   <tii    tlit>   fxpiratioii  ot"  seven  days ''>'ci'fH«ivc 
after  the  execution  of  a  prior  unregistered  bill  of  sale, 
and  comprises  all  (»r  any  part  of  the  personal  chattels 
comprised  in    such   prior  bill  of  sale,  then,   if  such 
subse(iu(?nt  bill  of  sale  is  o^iven  as  a  security  for  the 
same  debt  as  is  secured  bv  the  prior  bill  of  sale,  or  for 
any  part  of  such  debt,  it  shall,  to  the  extent  to  which 
it  is  a  security  for  the  same  debt  or  part  thereof,  and 
so  far  as  respects  the  personal  chattels  or  part  thereof 
comprised  in  the  prior  bill,  be  absolutely  void,  unless 
it  is  proved  to  the  satisfaction  of  the  Court  havine^ 
coji^nizance  of  the  case,  that  the   subsequent  bill  of 
sale  was  bonS,  fide  given  for  the  purpose  of  correcting 
some  material  error  in  the  prior  bill  of   sale,  and  not 
for  the  purpose  of  evading  this  Act. 

The  section  does  not  invalidate  a  suliseijuent  Inll  of  sali' 
executed  more  than  seven  days  after  the  e.xecution  of  a  prim- 
unregistered  bill  of  sale  of  the  same  chattels.'*' 

Apart  from  the  .section  a  successive  hill  of  sale  will  In- 
avoided  if  obtained  by  frand,  thus  where  the  j)hiintifi"s  wli<> 
had  i^iven  the  defendants  a  bill  of  sale,  void  under  seeticm  *.' 
of  the  amendment  Act,  attended  at  thcii-  offices  on  request, 
and  being  informed  they  must  give  a  new  bill  of  sale  did  .'so : 
the  Court  held  that  the  second  bill  of  sale  was  obtained  by  a 
trick  and  set  it  aside,  finding  the  defendants  meant  the 
plaintiffs  to  understan<l  that  unless  they  gave  a  new  bill  of 
sale  their  furniture  could  be  seized  under  the  old  one,  which 
as  the  defendants  knew  was  bad  undei'  a  decision  with  whi<li 
the  plaintiffs  were  unacquainted.''' 

Under  the  repealed  Acts,  it  was  atti'm])teQ  to  avoid  tin- 
necessity  for  registration  by  an  agreement  lietween  the  grantoi- 

(o)  Sff  note  to  Kec.  20  (IHTH),  pBs:e  S«. 

(t)  Ciimira  r.  Meek,  20  W.  R.  ZU  ;  Wilnon  r.  Wuthcr>|«>on.  71  I-.  T.  .1.  ?3«>. 

(»)  Buuchctte  r.  C<miioUantc<l  Credit  Corporntinii,  r>  T.  1,.  It.  n^'t. 
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Sec.  9.        and  grantee,  made  at  the  time  of  giving  the  bill  of  sale,  to 

[1882.1  give  and  accept  successive  bills  of  sale,  the  last  only  to  be 
registered  ;  and  such  an  arrangement  was  good  against  execu- 
tion creditors,*"'  although  void  against  a  trustee  in  bank- 
ruptcy,'*' unless  founded  on  a  new  consideration.''' 

The  giving  of  each  successive  bill  of  sale  in  substitution, 
was  held  to  annul  and  cancel  the  deed  that  stood  earlier  in  the 
series;''"  but  it  would  seem  that  the  mere  cancellation  of  a 
bill  of  sale  does  not  revest  any  property  in  the  goods  in  the 
mortgagor,  if  the  cancellation  is  with  the  view  of  obtaining  a 
better  security,  unless  there  is  an  intention  to  release;''' 
thus  a  bill  of  sale  given  after  the  grantor  was  adjudged 
bankrupt,  in  substitution  for  an  earlier  bill  of  sale,  the 
grantee  not  knowing  of  the  bankruptcy,  was  held  not 
to  affect  the  grantee's  title  under  the  first  deed,  the 
second  having  been  taken  under  a  mistake  of  fact  ;'■'''  and 
Nvhere  the  grantor  having  executed  a  bill  of  sale,  subsequently 
gave  the  mortgagee  another  ]>ill  of  sale  over  the  same  goods 
for  the  same  debt,  reciting  that  it  was  given  on  account  of 
doubts  as  to  the  validity  of  the  first  deed,  it  was  held  that  the 
second  Ijill  of  sale  must  be  deemed  to  have  been  intended  only 
to  be  effectual  in  the  event  of  the  first  being  invalid,  and  did 
not  therefore  cancel  it.'"'  But  if  it  is  found  that  the  intention 
of  the  parties  by  the  new  deed  was  to  put  an  end  to  the  old, 
there  cannot  be  implied  a  condition  that  the  second  deed  shall 
be  valid,  and  although  void  the  first  deed  cannot  be  relied  on.  '*' 

Form  of  bill  of  9^  (1882.)  A  bill  of  Sale  made  or  given  by  way  of 
security  for  the  payment  of  money  by  the  grantor 
thereof  shall  be  void  unless  made  in  accordance  with 
the  form  in  the  schedule  to  this  Act  annexed. 

(a)  Ramsden  v.  Lupton,  L.  R.  9  Q.  B.  17  ;  Smale  e.  Burr,  L.  E.  8  C.  P.  64;  42 
L.  .J.  C.  P.  70 ;  21  W.  R.  193  ;  27  L.  T.  555. 

(6)  Exp.  Cohen,  re  Sparke,  L.  R.  7  Ch.  20 ;  41  L.  J.  Bank.  17  ;  25  L.  T.  475 ;  20 
W.  R.  69  ;  Exp.  Stevens,  44  L.  J.  Bank.  136 ;  Stansfield  r.  Cubitt,  27  L.  J.  Ch. 
266 ;  4  Jur.  N.  S.  80 :  2  D.  &  J.  222 ;  Exq.  Furber,  re  Pellew,  6  Ch.  D.  181. 

((•)  Exp.  Hall,  re  Jackson,  46  L.  J.  Bank.  39;  25  W.  R.  382;  35  L.  T.  947  ;  4  Ch. 
D.  682;  Exp.  Harris,  re  Pulling,  42  L.  .J,  Bank.  9 ;  21  W.  R.  41;  27  L.  T.  501  ; 
L.  R.  8  Ch.  48. 

(d)  Ramsden  r.  Lupton,  L.  R.  9  Q.  B.  17. 

(e)  Gummer  c.  Adams,  13  L.  J.  Ex.  40. 

(/)  Exp.  Hasluck,  re  Bargen  [1894],  1  Q.  B.  -tW;  60  L.  T.  763  ;  10  Mor.  301  ; 
63  L.  J.  Q.  B.  209. 
(g)  Cooiier  c.  Zefiert,  32  W.  R.  402. 
(A)  Bresnovich  v.  Lcvison,  87  L.  T.  J.  37. 
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This  provision  has  been  a  fruitful  source  of  litigation  ;  and 
has  proved  fatal  to  the  validity  of  many  bills  of  sale.*'' 

The  .sfftion  is  intended  to  make  void  absolutely,  and  not 
merely  ai;aiii.st  all  but  the  grantor,  every  bill  of  sale  given  by 
way  of  .security  for  the  payment  of  money  by  the  grantor 
unless  inadi'  in  accordance  with  the  form  in  the  schedule  ; 
and  must  lie  taken  to  have  prohibited  bills  of  sale  to  which 
the  form  is  not  applicable  ;'*'  so  that  if  the  arrangement 
between  the  parties  cannot  be  made  in  accordance  with  the 
form  in  the  schedule,  it  cannot  be  made  at  all ;'''  the  amend- 
ment Act  applying  to  every  bill  of  sale  given  by  way  of 
security  for  the  payment  of  money  by  the  grantor,  whctiier 
that  money  is  lent  or  otherwise  due  or  payable  to  the  grantee, 
for  whatever  reason  the  grantor  binds  himself  to  pay  and 
gives  the  bill  of  sale  as  security.''*'  Thus  a  bill  of  .sale,  abso- 
lute in  form,  but  given  by  way  of  security  for  a  loan,  is 
wholly  void.''''' 

It  would  seem  therefore  that  inventories  of  goods  with  ^l"™  '>^  *""  »' 
receipt  attached,  receipts,  powers  of  attorney,  licences  to  seize 
and  agreements  conferring  a  right  in  equity  to  personal  chattels, 
which  are  declared  bills  of  sale  by  sec.  4  of  the  principal  Act 
will  no  lunger  be  available  as  .securities,  for  they  cannot  fidHl 
the  conditions  jjrescribed  by  this  section.  But  the  docu- 
ments which  by  section  6  of  the  principal  Act  shall  be 
deemed  bills  of  sale,  are  not  within  this  section,  and  need 
not  be  in  the  scheduled  form,  though  they  are  to  be 
treated  as  bills  of  sale  for  the  purposes  of  registration 
under  section  8  of  the  amendment  Act.^''  By  sec.  1,  Bills 
of  Sale  Act,  1890,  instruments  hj^Dothecating  or  declaring 
trusts  of  certain  imported  goods  during  the  interval  between 
the  discharge  of  the  goods  from  the  ship  in  which  they  are 
imported  and  their  de])osit  in  a  warehouse  or  delivery  to  a 
purcha.ser  were  not  to  be  deemed  bills  of  sale  within  the 
meaning  of  sec.  9  ;  but  such  instruments,  when  of  the  kind 
mentioned  in  sec.  1  Bills  of  Sale  Act,  1891,  are  now  excluded 
from  the  operation  of  the  Acts. 

(a)  Form,  page  280. 

(6)  Thomas  c.  Kelly,  13  App.  Cases,  506. 

(c)  Exp.  Parsons,  re  Townseml,  10  Q.  B.  D.  53'2.  * 

(d)  Hm;hes  e.  Little.  IS  Q.  U.  D,  :il ;  .1(1  L.  J.  Q.  B.  06  ;  35  W.  R.  3rt  ;  55  L.  T.  t76. 
(#)  Exp.  Finlay,  re  Linton,  10  Mor.  25s. 

(/)  Green  r.  Marsh  [1892  :,  2  Q.  B.  .330. 


Sec.  9.        158  THE  BILLS  OF  SALE  ACT  (1878)  AMENDMENT  ACT,  1882. 

[1882.] 

The  section  avoids  the  bill  of  sale  altogether,  and  not 
merely  as  to  the  personal  chattels  comprised  therein,  thus  a 
covenant  contained  in  the  bill  of  sale  for  payment  of  principal 
and  interest  is  also  void;'"'  and  a  void  bill  of  sale  cannot 
operate  even  as  a  licence  to  seize.  '** 

When  security  But  under  the  apparent  form  of  a  single  agreement  or 

divisible.  .  ^^        .  ^  -,  1    ,       .  , 

covenant  written  on  one  piece  or  paper  and  sealed  with  one 

seal,  there  may  be  several  contracts  or  obligations,  and 
though  one  of  these  fall  the  others  maybe  upheld  ;<"' thus 
where  a  deed  is  a  bill  of  sale  of  chattels  personal,  but  in- 
cludes a  mortgage  of  chattels  real,  it  may,  though  void  as  a 
bill  of  sale,  be  valid  in  so  far  as  it  is  a  mortgage  of  chattels 
real;'"'  and  an  agreement  between  landlord  and  tenant  may 
be  valid  so  far  as  relating  to  the  tenancy,  though  conferring 
a  power  of  distress  which  is  void  under  the  Acts.'"*' 
So  where  personal  chattels  and  other  property  are  mort- 
gaged by  a  deed  not  in  accordance  with  the  form  in  the 
schedule  to  the  Act,  such  deed,  though  void  as  to  the  personal 
chattels,  may  be  valid  as  to  the  other  property,  if  it  is  possi- 
ble to  sever  the  security;  and  a  deed  void  as  a  bill  of  sale, 
assigning  the  several  chattels  and  things  specifically 
described  in  the  schedule,  was  held  good  as  to  scheduled 
articles  which  were  excepted  by  sec.  5  of  the  principal  Act 
from  the  definition  of  personal  chattels.'*'  Again,  an  assign- 
ment of  a  hire  agreement  for  pianos  was  held  severable  from 
a  transfer,  by  the  same  instrument,  of  the  pianos  them- 
selves.'•'^'  But  this  rule  will  not  give  validity  to  a  bill  of  sale 
whereby  things  other  than  personal  chattels  are  attempted 
to  be  assigned ;  and  the  Court  refused  to  sever  an  assignment 
of  chattels  real  and  personal  so  as  to  uphold  the  assignment 
of  personal  chattels  as  a  bill  of  sale  in  accordance  with  the 
form.'«'^ 

Object  of  the  The  oljiect  of  the   section  has   been   said  to   l^e  twofold- 

form  of  bill  of  ■' 

sale.  first,  that  the  borrower  should  understand  the  nature   of  the 

security;  secondly,  that  a  creditor  on  merely  searching  the 

(«)  Davies  v.  Rces,  17  Q.  B.  D.  408;  per  Bowen  L.J. 
(6)  Grilflu  r.  Union  Depcsit  Bank,  3  T.  L.  R.  608. 

(c)  Se  O'Dwyer,  19  L.  R.  Ir.  19. 

(d)  Stevens  v.  Marston,  39  W.  R.  129. 

(e)  Exp.  Bj-rne,  re  Burdett,  20  Q.  B.  D.  310;  re  Bansha,  &c.,  Co.,   21  L.  R.  Ir. 
181. 

(/■)  Exp.  Mason,  re  Isaacson,  98  L.  T.  J.  15-5. 
ig)  Cochrane  v.  Entwistle,  25  Q.  B.  D.  IIG. 
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rej^ister  should  be  able  to  understiind  the  borrower's  pOHition, 
without  having  to  get  legal  assistance  as  to  the  meaning  of 
the  security;  for  the  Legislature  intended  that  the  loan  of  money 
on  the  security  of  a  bill  of  sale  should  lie  a  simple  transaction. 
Every  bill  of  sale  must  be  substantially  like  the  form  in  the 
schedule;  nothing  substantial  must  be  subtracted  from  it, 
and  nothing  actually  inconsistent  may  be  added;'*'  for 
though  the  section  does  not  make  every  word  of  the  form 
imperative,  it  enacts  not  only  what  a  bill  of  sale  must  contain, 
but  what  it  must  not  contain.'"  No  defect  in  form  can  be 
supported  by  the  atBdavit  tiled  on  registration  or  by  extra- 
neous evidence.'*'' 

A  divergence  becomes  substantial  or  material  which  E:ip.  stui.fii 
is  calculated  to  give  the  bill  of  sale  a  legal  consequence  or 
effect,  either  greater  or  smaller  than  that  which  would  attach 
to  it  if  drawn  in  the  form  which  has  been  sanctioned,  or  if  it 
departs  from  the  form  in  a  manner  calculated  to  mislead  those 
whom  it  is  the  object  of  the  statute  to  protect.  If  the  instru- 
ment as  drawn  would  in  virtue  of  either  addition  or  omission 
have  any  legal  effect  which  either  goes  beyond  or  falls  short 
of  that  which  would  result  from  the  statutory  form,  or,  in 
respect  of  such  variance,  would  be  reasonably  calculated  to 
deceive  those  for  whose  benefit  a  statutory  form  is  provided, 
it  will  be  void  under  the  section,  for  whatever  form  the  bill 
of  sale  takes,  the  form  adopted  by  it,  in  order  to  be  valid,  must 
produce  not  merely  the  like  effect,  but  the  same  effect — that  is 
to  say,  the  legal  effect,  the  whole  legal  effect,  and  nothing  but 
the  legal  effect  which  it  would  produce  if  cast  in  the  exact 
mould  of  the  schedule.''''  And  this  being  a  test  laid  down  by 
the  full  Court  of  Appeal,  is  taken  as  qualifying  previous 
decisions,  and  must  in  all  cases  be  apjjlied  to  determine  the 
validity  of  a  bill  of  sale  under  the  section.''' 

But  the  judgment  in  ex  parte  Stanford  must  bo  read  with 
reference  to  ca.'^es  where  the  error  in  form  is  one  relating  to 
the  contract,  and  must  not  be  taken  as  intended  to  lay  down 
a  rule  that  nothing  is  a  material  departure  from  the  form, 

(0)   DuviB  r.  Burton,  11  Q.  B.  D.  537  ;  i'l  W.  R.  42J ;   hi  L.  J.  Q.  H.  «3fl. 

(A)  Thotniw  r.  Kelly,  13  App.  Cases,  a.*. 

(r»   Bird  r.  Davey    iHOl  ;  1  y.  B.  2U  ;  39  \V.  R.  JO  ;  CO  L.  J.  Q.  B.  8  :  03  L.  T.  7*1. 

id)  Exp.  buinfonl,  re  Biirbcr,  17  Q.  B.  D.  259  ;  31  W.  K.  507  ;  56  L.  J.  g.  B.  .Ml; 
54  L.  T.  WW. 

('I  K.>lly  e.  Kelloud,  20  Q.  B.  U.  509;  3U  W.  U.  30:J ;  57  I..  .1.  Q.  B.  33«);  5S 
L.  T.  2t^. 
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unless  it  alters  the  effect  of  the  instrument :  thus  it  is  matter 

of  substance  that  the  attesting  witness  should  be  described 
on  the  face  of  the  instrument,  which  is  void  if  such  descrip- 
tion is  omitted.'"' 

Therefore,  although  agreements  for  payment,  insurance, 
and  such  terms  as  are  agreed  upon  for  the  maintenance  or 
defeasance  of  the  security  may  be  inserted,  the  statutory  form 
should  be  adhered  to  as  closely  as  possible,  every  departure 
being  attended  with  risk ;  for  no  agreement  can  be  included 
which  does  not  reasonably  come  within  the  description  given 
in  italics  within  the  brackets  of  the  form.**' 

Maintenance  of        It  will  be  observed  that  the  scheduled  form  permits  the 
security.  .  '     . 

insertion  of  terms  agreed  on  by  the  parties  for  the  maintenance 

or  defeasance  of  the  security,  while  one  of  the  causes  of  seizure 

mentioned  in  sec.  7  of  the  amendment  Act  is  for  default  in 

performance  of  any  covenant  or  agreement  contained  in  the 

bill  of  sale,  and  necessary  for  maintaining  the   security.     It 

would  thus  seem  that  stipulations,  if  coupled  with  a  power  of 

seizure  on  default  in  performance,  must  be  not  only  for  the 

maintenance  of,  but  necessary  for  maintaining  the   security, 

but  that  the  bill  of  sale  may  also  contain  other  terms   agreed 

on  for  the  maintenance  or  defeasance  of  the  security,  if  no 

right  of  seizure  follows  a  breach,  and  the  stipulations  do  not 

contravene  the  provisions  of  the  Act.     It  has,  indeed,  been 

held  that  the  insertion  of  terms  agreed  to   by  the  parties  for 

maintaining  the  security,  but  which  are  not  necessarj'  for  its 

maintenance,  will  not  avoid  the  deed  if  power  is  not  given  to 

seize  for  a  default  in  the  performance  of  such  terms. l"^' 

But  the  parties  cannot  insert  agreed  terms  unless  they  are 
for  che  maintenance  or  defeasance  of  the  security,''''  and  if  a 
stipulation  is  not  necessary  for  the  maintenance  of  the  security 
it  cannot  be  made  so  by  agreement  of  the  parties.''' 

Maintenance  of  the  security  appears  to  mean,  not  the 
maintenance  of  a  sufficient  security  less  than  that  agreed  to 
be  given,  but  the  maintenance  of  the  security  created  by  the 

(a)  Parsons  f.  Brand,  25  Q.  B.  D.  110. 

(h)  MeMUo  V.  Stringer,  13  Q.  B.  D.  392 ;  53  L.  J.  Q.  B.  482 ;  32  W.  R.  890 ;  50 
L.  T.  Tli. 

(c)  Topley  v.  Corsbie,  20  Q.  B.  D.  350;  57  L.  J.  Q.  B.  271 ;  58  L.  T.  342  ;  36 
"W.  R.  352. 

{d)  Blaiberg  v.  Beckett,  18  Q.  B.  D.  96;  35  W.  B.  34;  56  L.  J.  Q.  B.  35;  55 
L.  T.  876. 

(e)  Furber  v.  Cobb,  18  Q.  B.  D.  494;  56  L.  T.  6S9  ;  35  W.  R.  398;  56  L.  J.  Q.  B. 
273. 
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bill  of  Hale,  uiid   this   is    inaiiitaiiiL'd    only    when    the    Hubjeet 
matter  of  the  charKe  uud  the  ^^rantee'H  title  to  it  are  preserved 
in  as  good  a  condition  as  at  the  date  of  the  bill  of  sale.  '•' 

What  is  meant  by  the  term  "  defeaeance  of  the  security" 
is  in  striftness  a  eonditio!i  in  the  nature  of  a  defeasance,  that 
is,  something  which  defeats  the  opi'ration  of  the  deed."' 

But  though  some  provisions  for  the  maintenance  of  the 
security  may,  in  consequence  of  the  general  law  applicable  to 
contracts,  not  be  capable  of  enforcement,  their  mere  intro- 
duction will  not  necessarily  invalidate  the  deed,  unless 
contrary  to  some  express  provision  of  the  Act,  though  they 
may  be  invalid  and  superfluous.'''  Nor  will  the  deed  be  avoided 
by  mere  verbal  deviations  from  the  statutory  form  which  do 
not  alter  its  legal  effect  ;  thus  a  bill  of  sale  has  been  supported 
containing  recitals,  referring  to  the  parties  as  mortgagor  and 
mortgagee,  anil  omitting  the  words  "  by  way  of  security,"  the 
recitals  shewing  that  to  have  been  the  object  of  the  deed.'*" 

A  grantor  cannot,  however,  convey  or  assign  as  beneficial 
owner,  the  introduction  of  those  words  being  an  attempt  to 
incorporate  the  covenants  in  sec.  7  Conveyancing  Act,  1881, 
including  the  covenant  for  quiet  enjoyment  contained  in  that 
section,  which  is  inconsistent  with  sec.  13  of  the  amendment 
Act.i" 

If  a  bill  of  sale  contains  two  sets  of  clauses  which,  even  if  ^^'''f"'"'|y  '" 
producing  the  same  legal  result,  are  expressed  in  different 
words,  so  as  to  make  their  interpretation  a  puzzle  to  any  one 
who  reads  them,  they  make  the  bill  of  sale  invalid,  as  i)eing 
calculated  to  mislead  ;  as  for  instance  where  powers  of  seizure 
are  given  wider  than  permitted  by  sec.  7,  and  are  then 
attempted  to  be  limited  by  the  statutory  proviso.'-'^'  And  the 
result  will  be  the  same  if  the  agreements  are  .so  ambiguous 
as  to  be  misleading ;  thus  a  bill  of  sale  was  avoided  which 
contained  terms  for  ])aymeiit  of  principal,  including  the 
interest  then  due,  by  etjual  weekly  payments,  and  from  and 

(a)  Furbor  c.  Cobb,  18  Q.  B.  D.  4M ;  58  U.  T.  681) ;  Ar,  W.  H.  Mils  ;  5ti  I,.  J.  Q.  H. 
2  7b. 

(6)   Blaiborg  v.  BockcU,   18  Q.  B.  D.  U« ;    35  \V.  ».  :U ;    5t>  L.  .1.  Q.   B.  35  j    66 
L.  T.  876. 

(f)  Exp.  Otflcial   Receiver,  re  Murritl.  18  Q.  B.  D.  22J  ;  ,35  \V.  K.  277;  60  L.  J. 
g.  B.  130;  50  L.  T.  a. 

id)  Robert*  r.  Roberts,  13  Q.  B.  D.  701. 

(•)  Exp.  Stanford,  rr  Biirber,  17  Q.  B.  D.  250. 

(/)  Furl>er  r.  Cobb,  Is  g.  B.  0.  Utl. 
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after  default,  to  pay  specified  interest  on  the  principal  by 
monthly  payments  as  the  principal  money  became  due.''"''  But 
a  bill  of  sale  must  be  construed  in  the  same  manner  as  any 
other  document/*'  and  is  not  necessarily  misleading  because 
different  tribunals  fail  to  agree  in  the  construction  to  be  given 
to  it;'"^'  and  if  the  scheduled  form  is  filled  up  according  to  the 
instructions  given  in  the  brackets,  then  the  bill  of  sale  is  in 
accordance  with  the  form,  whatever  may  be  the  construction 
to  be  put  upon  it.''^' 

Nor  can  covenants  be  inserted  to  perform  stipulations  not 
apparent  on  the  face  of  the  deed — for  example,  to  perform  the 
covenants  in  a  deed  recited  by  the  bill  of  sale;''''  or  to  pay 
interest  on  mortgages  affecting  the  premises  where  the  goods 
assigned  then  were,  or  to  which  they  might  be  removed,  even 
though  no  right  of  seizure  is  given  on  breach.''^''  And  the 
deed  must  shew  the  true  agreement  between  the  parties,  and 
should  not  be  dependent  for  its  real  effect  on  some  other 
document ;  thus,  a  bill  of  sale  given  under  and  subject  to  a 
contract  for  payment  of  compound  interest  was  held  void 
through  embodying  only  such  part  of  the  bargain  as  could 
properly  be  included  in  a  bill  of  sale.*"' 

Defeasance  of  ];^  j^g^g  ^i^^  been  decided  that  if  a  bill  of  sale,  proper  in  form, 

the  security.  .    . 

is  accompanied  by  another  document  containing  clauses  not 

allowed  by  the  Acts,  and  the  whole  conditions  of  the  transac- 
tion are  to  be  gathered  from  the  effect  of  the  two  documents, 
the  bill  of  sale  is  void ;  as  where  with  a  bill  of  sale  to  secure 
£200,  payable  by  instalments,  was  given  a  promissory  note  for 
£280,  also  payable  by  instalments,  providing  that  on  failure  to 
pay  any  instalment,  the  whole  balance  should  at  once  become 
due;'*'  although  it  would  seem  that  this  decision  is  best 
supported  under  sec.  10,  sub-sec.  3  of  the  principal  Act."''      A 

(a)  Curtis  v.  National  Bank  of  Wales,  .5  T.  L.  R.  338, 

(i)  Weardale  Coal  and  Iron  Co.  v.  Hodson  [1894]  ;  1  Q.  B.  598;  42  W.  R.  484  ; 
dii  L.  J.  Q.  B.  391 ;  70  L.  T.  632. 

(e)  Hazlewood  v.  Consolidated  Credit  Co.  63  L.  T.  71  j  25  Q.  B.  D.  *555  ;  39 
W.  R.  54  ;  60  L.  J.  Q.  B.  12. 

(d)  Edwards  v.  Marston  [1891]  1  Q.  B.  228,  per  Lord  Esher,  M.  R. 

(e)  Lee  V.  Barnes,  17  Q.  B.  D.  77 ;  34  W.  R.  040. 

(/)  Watson  V.  Strickland,  19  Q.  B.  D.  391  ;  30  W.  R.  769  ;  56  L.  J.  Q.  B.  .594. 
0/)  Sharp  V.  McHenry,  38  Ch.  D.  427  ;  57  L.  J.  Ch.  9G1  ;  57  L.  T.  606. 
(A)  Simpson  v.  Charing  Cross  Bank,  34  \V.  H.  568. 

(i)  Counsell  v.  London  &  Westminster  Loan  &c.,  Co.,  19  Q.  B.  D.  512  ;  36 
W.  R.  53;  56  L.  J.  Q.  B.  622. 
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promissory  note  so  givon  iij    not   avoidi-d,  and   the   amount 
secured  by  it  may  be  recovered,  even  though  the  bill  of  sale  is 
field  void.'"' 

One  I'haracteristic  of  the  forin  i.s  that  the  name  of  the 
grantee  must  be  given,  l)ut  no  particular  de.scrij)tion  is 
enforced  by  the  Act  ;  and  if  the  luiine  or  description  inserted 
is  such  as,  without  the  aid  of  extrinsic  evidence,  would  in  the 
case  of  any  mercantile  instrument  be  sufficient,  the  bill  of 
sale  is  not  avoided  by  reason  of  some  ambiguity  in  the  des- 
cription of  the  grantee.'*' 

Hut  the  section  deals  only  with  the  form  of  the  bill  of 
sale ;  thus  though  the  foi-m  provides  for  statement  of  con- 
sideration, and  for  the  insertion  of  agreements  for  defeasance 
of  the  .s(!curity,  an  untrue  statement  of  consideration  or,  it 
seems,  the  omission  of  a  condition,  would  not  make  a  bill  of 
sale,  otherwise  regular,  not  in  accordance  with  the  form.*'* 

As  the  form  provides  for  payment  to  the  person  in  whose  Parties, 
favour  the  bill  of  sale  is  made,  altliough  it  seems  the  security 
may  be  given  for  a  joint  loan,  and  perhaps  to  a  trustee,  a  bill 
of  sale  was  held  not  to  be  in  accordance  with  the  form  when 
made  between  the  grantor  and  four  sets  of  mortgagees,  to 
•ecure  different  sums  owing  to  each,  and  a  further  advance  by 
them  all,  the  grantor  covenanting  sc]mrately  with  each  mort- 
gagee to  pay  on  demand  the  sum  owing  to  each,  power  being 
given  to  the  mortgagees  to  sell  and  repay  all  money  owing  if 
default  should  be  made  in  payment  of  any  sum  secured,  or  if 
any  other  default  or  event  mentioned  as  a  cause  of  seizure  in 
sec.  7  of  the  amendment  Act  should  be  made  or  happen.'"" 
But  it  seems  that  a  bill  of  sale  may  be  given  by  the  legal 
owner  of  goods  without  the  concurrence  of  the  person  equit- 
ably or  beneficially  entitled,  and  the  legal  owner  has  been  held 
the  true  owner  within  the  meaning  of  section  5  of  the  amend- 
ment Act.''' 

An  essential  condition  of  the  deed  is  u  present  assignment  De»tnption  of 

c  J  \  1         p  n        :>  ••  1  •  chattolB 

oi  goods  capable  ot  specinc   description   and   present    assign-  assifrnetl. 

<ii)  Monetary  Ailvance  Co.   r.  Cater,  20  Q.    B.  D.  786:  6"  L.  J.  g.  B.  •t«3;  .'19 
1..  T.  311. 

(6)  SitnmoiiH  0.  WocKlward  [1802]  A.  C.  100:  66L.  T.  6.34;  40    W.    R,   641;   til 
h.  J.  Ch.  262. 

(c)  Hcseltine  r.  SimmonH,  [18021  2  Q.  B.  647  ;   67  L.  T.  611 ;  41  W.  R.  67 ;   02 
L.  J.  g.  H.  5  ;  67  J.  P.  63. 
{d)   Melville  r.  SlriiiK'er,  13  Q.  B.  D.  392. 
(«)  £xp.  Williaiun,  re  Sari  [1892],  2  Q.  B.  691. 
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uient,  and  therefore  a  bill  of  sale  is  altogether  void  under  the 
section  if  purporting  to  assign  chattels  and  things  specifically 
described  in  the  schedule,  together  with  all  other  chattels  and 
things  of  the  mortgagor  then  or  thereafter  on  his  premises 
during  the  continuance  of  the  security/"''  Before  this  decision 
of  the  House  ol  Lords  the  rule  had  been  otherwise  stated.'*'  So 
a  bill  of  sale  assigning  chattels  specifically  described  and  all 
other  chattels  and  things  substituted  for  them,  pursuant  to 
the  covenant  thereinafter  contained,  was  held  void,  though 
containing  no  covenant  for  substitution.''''  It  has,  however, 
been  held  permissible  to  agree  to  replace  any  articles  damaged 
or  worn  out  with  others  of  equal  value,  to  be  included  in  the 
security.'''* 

The  assignment  must  be  of  personal  chattels  only,  and 
these  alone  can  be  inserted  in  the  schedule,  thus  a  bill  of  sale 
was  held  void  under  the  section  by  which  a  farmer  assigned 
the  personal  chattels  specifically  described  in  the  schedule 
together  with  his  tenant  right,  valuation,  goodwill,  tillages, 
and  interest  in  the  farm  and  premises,  the  schedule  specific- 
ally describing  the  personal  chattels  and  adding  general 
words  covering  the  other  property  assigned. '*■' 

sum  secured,  "^^  accord  with  the  form  a  fixed  sum  must  be  stated  as  the 

amount  secured,  which,  with  rateable  interest,  calculated  up 
to  the  time  when  the  principal  shall  be  called  in,  can  be 
recovered  by  the  grantee.  There  must  be  no  attempt  to  alter 
the  sum  secured,  and  nothing  must  be  added  to  it  except  by 
way  of  rateable  interest ;  '•'''  thus  a  bill  of  sale  cannot  be  made 
to  cover  further  advances  of  an  uncertain  amount,  which  may 
or  may  not  be  made.'*'  For  the  same  reason  a  bill  oC  sale  can- 
not now  be  given  by  way  of  indemnity,  wiiere  the  amount 
which  will  ultimately  become  payable,  or  its  time  of  payment, 
is  for  any  reason  left  uncertain.'*' 

But  this  rule  against  uncertainty  of  the  amount  secured 
does  not  prevent  power  being  given  to  the  mortgagee  to  pay, 
and  charge  with  interest  upon  the  chattels  assigned,   rent, 

(a)  Thomas  v.  Kelly,  13  -A  pp.  Cases,  506. 

(6)  Rol)erts  V.  Eolierts,  V.i  Q.  B.  D.  794  ;  Bouchette  v.  Attenborough,  3  T.  L.  R. 
813 ;  Grosser  v.  Ma.xwell,  W.  N.  1885,  95 ;  if.  Levy  v.  Polack,  52  L.  T.  551. 
(c)  Hadden  v.  Oppeuhelm,  60  L.  T.  462. 
{d)  Seed  v.  Bradley  [1894],  1  Q.  B.  319. 
(e)   Cochrane  v.  Entwistle,  25  Q.  B.  D.  116. 
(/)  Davis  V.  Burton,  11  Q.  B.  D.  537. 
(g)  Cook  V.  Taylor,  3  T.  L.  R.  800. 
{k)  Hughes  V.  Little,  18  Q.  B.  D.  32. 
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insurance  iiihI  tlw  like  which  the  niortj^iigor  may  neglect  to 
pay;'*'  although  if  the  bill  of  sale  makes  such  payments  and 
interest  recoverable  by  seizure,  it  will  be  void  ;  thus  an  agree- 
ment whereby  sums  which  might  be  paid  by  the  mortgagee 
were  to  Ixj  added  to  and  recoverable  in  the  same  manner  as 
the  principal  money  was  held  not  in  accordance  with  the 
form.'*' 

The  interest  is  an  essential  part  of  the  form,  and  a  bill  of  Inu-icHt. 
sale  must  comprehend  not  only  the  principal,  but  the  interest;'*' 
though  the  interest  may  be  such  as  is  u.<j;reed  upon,  calcu- 
lated at  a  rate  per  month,  or  otherwise,  and  may  be  payable 
by  instalments,  which  need  not  bo  equal,  but  must  be  rate- 
able, otherwise  there  will  be  a  variance  from  the  form. 
Thus  where  a  bill  of  sale  for  £11 5  advanced,  with  £lo  agreed 
interest  and  bonus,  jjayable  by  twelve  equal  instalments,  con- 
tained the  statutory  proviso,  and  set  out  the  causes  of  seizure, 
with  the  addition  that  the  mortgagee  might  remove  or  sell  in 
the  speciHed  events,  it  was  held  that  as  on  failure  to  pay  one 
instalment,  the  mortgagee  might  realize  his  security  for  the 
whole  amount,  the  interest  was  not  rateable  and  therefore  the 
bill  of  side  was  void.'*"  Again,  calculation  of  interest  in  a 
lump  sum  to  become  payable  on  failure  to  pay  any  instalment 
was  held  not  to  be  in  acconlaiico  with  the  form.''' 

It  is  very  doubtful  whether  a  bonus,  as  such,  or  a  fixed  B«miis. 
sum  for  interest  can  now  lawfully  be  reserved  by  a  bill  of 
sale,  although  there  are  early  decisions  holding  that  the 
insertion  of  a  lumj)  agreed  sum  was  no  objection  to  the  bill 
of  .sale,  even  though  the  interest  varied  from  month  to  month, '^' 
and  that  it  was  unnecessary  to  state  the  rate  of  interest  in  so 
many  words  when  the  instrument  shewed  what  the  utmost 
rate  of  interest  could  be  ;'»'  but  these  cases,  probably,  would 

(a)  Kxp.  Stanford,  re  Barber,  17  Q.  B.  D.  2fi» ;  GoldBtrom  r.  Tallernian.  Is  Q. 
H.  D.  1  ;  5H  L.  J.  Q.  B.  22 ;  36  W.  R.  68 ;  65  L.  T.  8»J0  ;  Toplcy  r.  Corsbie,  20 
g.  B.  U.  350. 

(ft)  Roal,  Ac,  Advance  Co.  v.  Clears,  20  Q.  B.  D.  304;  36  W.  R.  256;  r.7 
li.  J.  Q.  B.  l«l ;  58  L.  T.  610  ;  Bianchi  r.  Offonl,  17  Q.  B.  D.  484 ;  65  L.  3.  Q.  B 
480. 

(o)  Simmons  c.  Woodward  (1«02),  A.  C.  100. 

Id)  Myers  r.  Elliott,  34  W.  R.  338;  16  Q.  B.  D.  526:  55  L.  J.  Q.  B.  233;  54 
I..  T.  .W2. 

(#)  Exu.  Abrams,  r«  Johnutonc,  60  L.  T.  lS4j  Roo  r.  Mutual  Loan  An.socia- 
tion,  5tl  L.  T.  «31. 

( f)  Thorp  c.  Cregoen,  33  W.  R.  SM ;  55  L.  J.  Q.  B.  80. 

(S)  Wilson  r.  Kirkwood,  48  L.  T.  821. 
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not  now  be  followed,  and  a  bill  of  sale  for  paj-ment  of  £50  and 
interest  thereon  at  the  rate  of  £17  10s.  for  three  years,  with  a 
covenant  to  pay  the  principal  sum,  together  with  the  interest 
then  due  by  .36  equal  specified  monthly  payments,  was  held  void, 
as  not  stating  any  rate  of  interestfor  the  loan,  thus  leaving  the 
borrower  to  calculate  the  rate.'"'  It  seems  that  interest  cannot 
be  given  upon  interest  ;*''  and  capitalized  interest  certainly 
cannot  ])e  reserved ;  thus  the  following  bill  of  sale  was  held 
void  : — The  deed  assigned  chattels  specified  in  the  schedule  by 
way  of  security  for  £300,  money  advanced,  and  the  capitalized 
interest  thereon,  being  at  the  rate  of  60  per  cent,  per  annum  ; 
the  grantor  agreeing  to  pay  £480,  being  the  principal  and 
capitalized  interest,  by  certain  instalments  at  dates  named 
also  to  deliver  to  the  mortgagee  the  receipts  for  rent,  rates 
and  taxes  when  demanded  in  writing  or  otherwise,  and  not  to 
make  any  assignment  for  the  benefit  of  creditors,  or  file  a 
petition  for  liquidation  or  composition.  There  were  other 
covenants  of  a  stringent  character,  and  a  proviso  that  if  the 
grantor  should  break  any  of  the  covenants,  all  moneys  secured 
should  immediately  become  payable,  concluding  with  the  pro- 
viso against  seizure,  as  in  the  statutory  form. 

nus.  In  the  course  of  the  judgment,  Lord  Esher,  M.R.,  said — "  If 

upon  failure  to  pay  the  first  instalment  the  whole  of  the 
interest  which  the  grantee,  on  performance  of  the  contract,  is 
ultimately  to  receive  becomes  immediately  payable,  the  bill 
of  sale  would,  I  think,  be  contrary  to  the  form  in  the  schedule 
for  interest  is  payable  upon  money  only  so  long  as  it  is  due> 
and  it  is  contrary  to  the  nature  of  interest  to  make  it  payable 
before  it  is  due  because  a  condition  has  not  been  performed 
or  a  certain  event  has  happened."  The  Court  also  decided  the 
bill  of  sale  to  be  void  as  enabling  the  grantee  to  seize  the 
goods,  upon  failure  to  comply  with  a  verbal  demand  for 
receipts  for  rent,  rates  and  taxes,  which  stipulation  was  im- 
pliedly forbidden  by  sec.  7,  sub-sec.  4,  Fry,  L. J.,  observing  : 
''  It  is  said  that  this  is  a  covenant  necessary  for  maintaining 
the  security,  but  a  covenant  cannot  be  valid  if  it  is  prohibited 
by  the  Legi.slature ;  and  this  covenant  alters  that  relation 
between  the  parties  which  the  law  intended  to  allow."'''' 

(a)  Blankenstein  i-.-Uobertson.  24  Q.  B.  D.  543  ;  59  L.  .T.  Q.  B.  315. 

(b)  Dresser  v.  Townsend,  81  L.  T.  J.  230. 
(e)  Davis  c.  Burton,  11  Q.  B.  D.537. 
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It  appears  therefore  tliat  if  powers  of  seizure  are  iriveii  for  J'owcrh  of 
•  '  "^  All        ■ciiiiro. 

ranses  not  specified  in  sec.  7  of  the  amendment  Act,  whether 

j^iven  directly,  or  by  acceleration  of  j)ayment  of  the  sum 
secured  on  breach  of  covenant,  the  bill  of  sale  will  be  void.'"' 
So  the  following  bill  of  sal(^  was  decided  to  be  contrary 
to  the  form  in  the  schedule: — In  consideration  of  a  sum  paid, 
and  £10  bonus,  the  grantor  assigned  chattels  by  way  of 
mortgage,  agreeing  forthwith  to  pay  the  sum  secured,  being 
the  money  paid,  and  bonus,  with  interest  at  5  per  cent., 
costs,  and  other  payments — the  receijjts  for  which  were  to  be 
delivered  to  the  grantee.  There  was  a  ])ower  of  seizure  on 
default,  or  if  the  grantor  should  do  or  suffer  anything  where- 
by he  should  render  himself  liable  to  become  a  bankrupt,  or 
remove  or  suffer  the  chattels  to  be  removed  from  the 
premi.ses,  or  if  execution  should  be,  or  should  have  been* 
levied  against  his  gctods,  the  expen.ses  of  entry  and  seizure, 
with  a  fee  of  5  per  cent,  on  the  amount  then  due,  to  be  added 
to  the  sum  secured;  the  deed  also  containing  clauses  for 
further  advances,  concluding  with  a  proviso  in  the  statutory 
form — the  Chief  Judge  held,  having  regard  to  the  bonus 
and  powers  to  seize  in  events  other  than  those  specified  in 
sec.  7,  that  the  bill  of  sale  was  void,  and  that  its  defects  were 
not  cured  by  the  final  proviso.'*' 

Certainty  in  the  sum  secured  and  in  the  rateable  interest '''""*"'' P»y- 
reserved  is  thus  eseeiitial.  So  also  is  certainty  in  the  time  of 
payment,  for  as  the  form  in  the  schedule  provides  for 
stipulated  times  or  time  of  payment,  payment  on  demand 
is  inadmissible ;'"  or  within  a  stipulated  time  after 
demand  in  writing,  not  to  be  made  before  a  specified 
time ;''''  and  so  is  payment  24  or  48  hours  after 
demand  ;•''  although  the  time  for  payment  may  be  fixed 
by  reference  to  any  known  event,  or  may  perhaps  include 
a  time  to  be  ascertained  by  the  happening  of  a  contin- 
gency, but  not  to  depend  on  the  mere  choice  and  volition  of 
the  holder  of  the  bill  of  sale.*^  A  bill  of  sale  dated  5th 
January.  1887,  containing  a  covenant   for  ])ayment  by  ecpial 

(•)  Ilarr  c.  KinK«ford,  60  L.  T.  861. 

(»)  JiTp.  Pearce,  re  Williams,  25  Ch.  D.  «66 :   lit  I-.  T.  475  ,  t3  L.  J.  C»i.  6llO  ;  :<a 
W.  R.  1«7. 

((•)  HclhcriiiKtoii  r.  Groomo,  13   Q.  U.  D.  780;   51  L.T.  tl2:   33  W.  H.  103;  53 
L.  J.  Q.  H.  570. 

(rf)   Sibley  r.  HijfffH,  15  Q.  B.  D.  019;  5*  L.  J.  Q.  B.  625  ;  33  W.  U.  748. 
(<•)  Bishop  r.  Ucalc,  1  T.  L.  It.  1*0;  Clcmson  c.  Townsend,  1  C.  4  K.  418. 
(/)  UetherinKlon  c  Qroome  I  ;        B.     .  789. 


/ 
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instalments  on  the  5tb  July  and  5th  January,  without  stating 
the  year,  was  held  sufficiently  certain  as  the  dates  stated 
could  be  read  "next  ensuing."'"' 

inent."  '"'•^'  A  single  payment  is  admissible,  and  there  is  no  obligation 

to  divide  repayment  into  any  number  of  equal  portions.'*'  In- 
deed, there  would  seem  no  objection  to  stijDulating  for  payment 
on  the  day  succeeding  the  date  of  the  bill  of  sale;  and  it 
is  unobjectionable  to  provide  for  payment  of  principal  by 
instalments  with  rateable  interest,  stipulating  that  on  default 
the  whole  of  the  instalments  shall  at  once  become  due;'"' 
for  without  any  express  provision  a  grantee  on  default  of  pay- 
ment of  an  instalment,  is  entitled,  subject  to  sections  7,  13,  to 
sell  and  retain  the  whole  principal  unpaid,  together  with  the 
interest  then  due.'''^  Nor  need  payment  be  by  equal  sums,  and 
the  form  does  not  require  computation  of  the  whole  interest 
at  once  ;  nor  need  principal  and  interest  be  repayable  together, 
thus  the  principal  may  be  first  payable  ;'•■'  and  there  is  no 
objection  to  postponing  payment  of  the  principal  until  the 
interest  has  been  paid  ;  the  question  whether  repayments  are 
applicable  to  jjrincipal  or  interest  being  one  of  construction  in 
each  case,'-'''  the  fact  that  a  calculation  is  involved  to  deter- 
mine the  number  of  instalments  not  being  objectionable,  the 
statutory  form  itself  seeming  to  necessitate  such  calculation/*^ 

So  long  as  the  time  of  payment  is  specified,  it  seems  a 
variation  in  the  manner  of  payment  is  admissible ;  thus  a 
bill  of  sale  was  upheld  where  payment  was  agreed  on  for  a 
specified  time,  provided  that  if  the  grantor  should  not  break 
any  of  the  covenants,  and  should  not  become  bankrupt,  and 
should  pay  principal  and  interest  by  equal  monthly  instal- 
ments on  specified  dates,  the  grantee  should  accept  payment 
by  such  instalments.'*' 

The  true  principle  to  Vje  gathered  from  this  class  of  cases 
is  that  wherever  the  time  of  payment  is  by  any  circumstances 
rendered  uncertain,  whether  by  reason  of  payment  being  on 
demand  or  otherwise,  payment  cannot  be  deemed  to  be  at  a 

(a)  Grarnell  v.  Monck,  24  L.  R.  Ir.  241. 

(J)  Walking  i:  Evans,  18  Q.  B.  D.  386. 

(c)  Lumley  v.  Siminou.s,  .'jl  Uli.  D.  608. 

{d)    Exp.  Woolfe,  re  Wood  [1804],  1  Q.  B.  605. 

(e)  GoldKtiom  v.  Tallerman,  18  Q.  B.  D.  1  ;  Exp.  Rawlings  re  Cleaver,  18 
Q.B.D.  4«y  ;  36  W.  B.  281  ;  56  L.  T.  593;  66  L.  J.  Q.  B.  197. 

(/)  Edwards  v.  Mareton  [1891],  1  Q.  B.  225  ;  39  W.R.  165  ;  60  L.  J.  Q.  B.  202; 
64  L.  T.  97. 

(g)  Exp.  Hasluck,  re  Bargen  [1894],  1  Q.  B.  444. 

(h)  Exp.  Payne,  re  Ooton,  35  W.  R.  476  ;  56  L.  T.  571 ;    4  Mor.  00. 
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specified  timo  or  times.  Tlais  a  l>ill  of  .siilc  was  held  not  to 
foiiinlv  with  the  toriii  wlien  ijiven  in  con.sideration  of  the 
j^rautee  Iiavin^  at  the  grantor  s  recjuest  l)eeonie  guarantee  and 
signed  a  proinis.sory  note,  the  j^rantor  a-s-sii^iiin^  chattel.s  as 
security  lor  any  moneys  whieli  the  grantee  might  be  called 
upon  to  pay  with  interest,  agreeing  that  he  would  pay  the 
grantee  any  sums  as  aforesaid,  with  interest  then  due  by 
monthly  payments  of  £2  on  the  first  of  every  month  ;  for  it 
might  lie  that  the  grantee  would  never  have  to  jmy,  and  if  he 
had  t)oth  amount  and  time  of  payment  were  uncertain.'"' 

As  many  cases   involve   the  (juestion    whether  clauses  ob- jjgfg^^,^„pp„j 
jccted  to  are  for  the  maintenance  or  defeasance  of  the  security  socunty. 
it  becomes  necessary  to  summarise  the  decisions,  bearing  in 
mind  the  principles  already  dealt  with. 

An  agreement  has  been  held  reasonable  and  necessary  for 
maintaining  the  security  whereby  the  grantor  agreed  to  pay 
all  premiums  for  insuring  and  kee])ing  insured  the  chattels 
against  loss  or  damage  by  fire,  and  forthwith  after  every  pay- 
ment in  respect  of  such  insurance  to  produce,""  and  if  required, 
deliver  to  the  mortgagee  the  receipt  or  voucher  for  the  same, 
the  Court  remarking  that  for  payment  of  premiums  a  more 
stringent  covenant  than  for  payment  of  rent  might  reasonably 
be  required.  *■'  So  al.so  a  l)ill  of  sale  was  supported  which  per. 
mitted  entiy  if  the  grantor  should  not,  without  reasonable 
fjxcuse,  upon  demand  in  writing  by  the  mortgagee,  produce  to 
him,  among.st  other  things,  the  policy  of  insurance  or  the 
receipt  for  the  current  premium.'*"  Nor,  is  a  bill  of  sale 
void  because  it  contains  a  covenant  by  the  grantor  to 
insure,  and  in  default,  that  premiums  paid  under  its  powers 
by  the  mortgagee  shall  on  demand  be  repaid  Ijy  the  grantor 
with  interest,  and  until  repayment  shall  be  a  charge  on  the 
mortgaged  property  ;'''  and  a  bill  of  sale  was  upheld  empower- 
ing the  mortgagee  on  the  mortgagor's  default  to  pay  all 
premiums,  and  to  pay  rent,  rates,  taxes,  charges,  assessments 
and  outgoings  which  might  become  due  and  j)ayable  in  respect 
of  the  premises  in  which  the  chattels  might  be,  providing  that 
all  payments  so  made,  together  with  interest  at  a  named  rate, 
should  l)e  a  charge  on  the  assigned  chattels  which  should  not 

(<j)  lIuKhes  c.  Little,  IH  Q.  B.  D.  .32. 

(6)  Watkiua  c.  Kvans,  18  Q.  H.  D.  386;  .10  I,.  J.  y.  H.  20);  .'15  W.  H.  313;  60 
L.  T.  177. 
{e)  Hiiramond  r.  Hockinif,  12  Q.  B.  D.  201  ;  53  L.  J.  Q.  B.  205 ;  60  L.  T.  267. 
(J)  Duff  r.  Vulcntine,  \V.  N.  1hh3,  22."). 
(»)   Esp.  Staiifnra.  rr  Hiirber,  17  i).  B.  P.  2.-.!) ;  55  L.  J.  Q.  U.  .'<:IU ;  51  I,.  T.  syt. 
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be  redeemed  until  full  payment,  the   mortgagor  covenanting 
to  repay  such  payments  with  interest.'"' 
Terms  for  Again,  a  bill  of  sale  was  supported  containing  an  agreement 

that  the  grantor  should  replace  any  chattels  or  things  which 
should  be  worn  out  with  others  of  equal  value;'*'  and  an 
agreement  Ijy  the  grantor  not  to  jDermit  or  suffer  the  chattels 
to  be  destroyed  or  injured,  or  to  deteriorate  in  a  greater 
degree  than  by  reasonable  wear  and  tear,  and  forthwith  to 
replace,  repair,  and  make  good  the  same  was  said  to  be  in 
accordance  with  the  form.'"^'  So  an  agreement  to  keep  the 
chattels  in  good  repair  and  in  perfect  working  order  and 
insured,  with  power  on  default  for  the  grantee  to  insure,  repair 
and  keep  the  same  in  repair,  and  to  enter  on  the  premises,  all 
moneys  expended  by  him  for  such  purposes,  with  interest,  to 
be  repaid  by  the  grantor  on  demand,  and  in  the  meantime  to 
be  a  charge  on  the  chattels,  was  held  for  the  maintenance  of  the 
security,  and  in  accordance  with  the  form,  not  being  coupled 
with  any  power  to  seize  for  breach  or  non-observance.''" 

At  nisi  prius  a  bill  of  sale  was  upheld  whereby  the 
grantor  agreed  not  to  permit  or  suffer  himself  to  be  sued  for 
any  debt  or  debts  justly  due  or  owing,  nor  permit  or  suffer 
any  writ  of  execution  or  distress  to  be  levied  against  the 
chattels  assigned,  nor  any  proceedings  in  bankruptcy  to  be 
taken  against  him,  nor  to  remove  or  suffer  the  chattels 
assigned  to  deteriorate,  except  by  reasonable  use  and  wear, 
and  to  replace  them  when  deteriorated,  to  insure  in  a  specified 
office,  with  power  to  the  mortgagee  to  add  premiums  paid  to 
his  security,  reserving  a  power  of  seizure  on  breach  of  any 
of  the  covenants,  which  were  thereby  agreed  as  necessary  for 
maintaining  the  security.''''  This  case  appears  inconsistent 
with  other  authorities,  and  does  not  seem  to  have  been 
followed  ;  but  it  has  again  been  decided  that  a  bill  of  sale  is 
not  invalidated  by  a  power  of  seizure,  in  case  the  grantor 
should  do  or  suffer  any  matter  or  thing  whereby  he  shall 
become  bankrupt,  as  such  a  power  is  in  effect  equivalent  to  the 
provision  of   sec.  7,  sub-sec.  2  ;'-'^'  although  a  power  of  seizure 

{a)  Goldstrom  v.  Tallerman,  18  Q.  B.  D.  1. 

(4J  Seed  c.  Bradley  [189-1],  1  Q.  B.  31!);  Consolidated  Credit  Corporation,  re 
Gosney,  16  Q.  B.  D.  21 ;  M  \V.  R.  106;  55  L.  J.  Q.  B.  61 ;  54  L.  T.  21. 

(c)  Furber  v.  Cobb,  18  Q.  B.  D.  494. 

(d)  Topley  v.  Corsbie,  20  Q.  B.  D.  350. 

(e)  Furber  v.  Abrey,  1  Cab.  &  E.  186. 
(/)  Dxp.  AUam,  re  Munday,  14  Q.  B.  D.  43  ;  Exp.  Pope,  re  Paxton,  60  L.  T. 

4128. 
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if  tliu  ^niiitor  slioultl  take  tlio  bi'uofit  of  uiiy  llankiiijjtcy  Act 
WHS  held  not  in  ufconliiiu't!  with  the  form,  us  c(iiiferrin)^ 
lurj^er  rijj;hts  than  those  j^ivun  by  sec.  7,  which  limits  tlie 
cause  of  seizure  to  the  grantor  becoming  bankrupt,  while  the 
words  used  would  include  a  comj)Osition.  "' 

A  covenant  not  to  remove  the  goods  from  the  premises 
without  the  consent  of  the  mortgagee  lias  been  supported 
where  not  followed  by  any  power  to  seize  on  breach/*''  and 
Sir  James  llanneii  expressed  an  opinion  that  such  a  covenant, 
as  well  as  an  unqualitied  covenant  to  produce  receipts  for 
rent,  rates  and  taxes  on  demand,  might  be  necessary 
for  the  maintenance  of  the  security.*"  And  it  has  again 
been  decided  that  an  agreement  to  produce  receipts  for  rent, 
rates  and  taxes,  without  any  exception  for  reasonable  excuse, 
no  express  power  of  seizure  being  given  for  the  breach  of  it, 
was  for  the  maintenance  of  the  security  and  in  accordance 
with  the  scheduled  form.'' 

There  does  not  seem  to  be  any  obii-ction  to  inserting  such  CoTenuinH  fi.r 

,  ,  ,         ,  •        title- 

covenants  for  title   as  may  l)e  agreed  upon   by   the  ])artu's, 

thus  a  covenant  for  further  assurance  by  the  grantor  for 
himself  and  all  persons  claiming  tlirough  or  under  him 
has  been  supported  ;''*  and  although  a  wider  form  of  covenant 
purporting  to  bind  the  grantor  and  every  other  person  claim- 
ing any  interest  in  the  cliattels  was  held  to  avoid  the  deed,*-''' 
bills  of  sale  containing  such  a  form  of  covenant  have  been 
upheld.'"' 

Subject  to  the  provisions  of  sec.  13,  the  grantee  of  a  bill 
of  sale  is  entitled,  when  the  bill  of  sale  is  in  the  exact  statu- 
tory form,  to  seize  and  sell  the  goods  in  the  event  specified  in 
sec.  7.'**  Where  there  is  no  express  power  of  sale  the 
grantee  may  for  the  causes  named  in  the  section  sell  and  give 
a  good  title  to  a  ])urchaser,  the  mortgagor  having  at  any  time 
before  sale  a  right  to  stop  the  sale  and  redeem  the  chattels  on 
payment  of  the  money  due  and  expenses.'"' 

There  appears  some  difference  of  opinion  as  to  the  suuice 

(a)  Gilroy  v.  Bowey,  59  h.  T.  22.J. 

(A)   Kxp.  Payne,  re  Coton,  4  Mor.  90. 

(c)   Furber  v.  VohU,  Is  Q.  «.  D.  491  ;  Exp.  Pope,  re  Paxtou,  60  L.  T.  J28. 

(rf)  Turner  v.  Culpan,  M  W.  R.  27s ;  M  L.  T.  340. 

(r)  Kxp.  Rawlinjt.s,  rr  Cleaver,  IS  Q.  B.  I).  4h9. 

{ f)  Liverpool,  «c.,  Society  r.  Riflianlsou,  2  T.  L,  R.  002  ;  55  L.  J.  W.  H.  l-V-  "• 

{q)  Sedwick  r.  Hillier,  31  .S.  .1.  tiOl. 

(A)  Watkiiis  r.  Kvans,  18  Q.  B.  D.  386. 

(i)  j:.cp.  Ufficiiil  Receiver,  rt  Morritt,  18  Q.  U.  1).  2.'2. 
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of  this  power  of  sale,  some  members  of  the  Court  of  Appeal 
holding  that  the  power  of  sale  conferred  by  sec.  19  of  the 
Conveyancing  Act,  1881,  applies,  subject  to  the  restrictions 
of  sec.  20  of  that  Act  and  the  provisions  of  the  Bills  of  Sale 
Acts,  except  in  cases  where  the  nature  of  the  security  or  the 
terms  of  the  instrument  shew  that  such  implied  power  of  sale 
is  unnecessary.'"'  On  the  other  hand, opinions  were  expressed 
that  the  Conveyancing  Act  did  not  apply  at  all,  and  that  the 
amendment  Act,  coupled  with  the  statutory  form,  gave  an 
implied  power  of  sale.**'  The  distinction  is  not  without  im- 
portance, as  if  the  Conveyancing  Act  applied  the  power  of 
sale  would  arise  only  after  default  as  defined  by  sec.  20  of 
that  Act,  unless  the  operation  of  that  section  was  excluded  by 
the  bill  of  sale,  as  might  be  done.'"'  However,  by  the  last 
decision  on  the  subject,  it  would  seem  settled  that  the  Con- 
veyancing Act  does  not  apply  to  bills  of  sale.'''' 

Powers  of  sale.  Although  an  implied  power  of  sale  exists,  the  form  permits 
provisions  to  be  added  giving  or  regulating  a  power  to  enter, 
seize  and  sell  the  chattels,'"'  provided  they  are  not  so  framed 
as  to  mislead  and  do  not  alter  the  rights  which  the  parties 
would  otherwise  have  had.  In  the  Appendix  Part  III.,  will  be 
found  forms  of  powers  of  sale  upheld  on  appeal.  The  scheduled 
form  is  printed  at  page  260. 

But  a  power  to  seize  and  sell  on  default  in  paj-ment  has 
been  held  bad  as  contrary  to  the  provisions  of  sec.  13,  the 
Court  observing  that  there  could  have  been  no  motive  in  insert- 
ing such  an  express  power,  except  the  desire  to  mislead  the 
grantor.  ''*' 

IN'or  can  the  parties  agree  that  the  mortgagee  may  have 
the  chattels  valued  and  purchase  them  at  such  valuation,'*''  or 
that  the  mortgagee  may  affix  to  premises  in  the  occupation  of 
the  grantor  bills  or  placards  having  reference  to  the  chattels 
assigned,'-'''  or  that  the  mortgagees  may  retain  their  commis- 
sion as  auctioneers  as  if  they  were  selling  on  behalf  of  the 
grantor.'^'     But  it  has  been  held  free  from  objection  to  give 

(a)  Exp.  Official  Receiver,  re  Morritt,  18  Q.  B.  D.  222. 
(6)  Watkins  v.  Evans,  18  Q.  B.  D.  386. 

(c)  Calvert  c.  Thomas,  19  Q.  B.  D.  204 ;  56  L.  J.  Q.  B.  470  ;  35  W.  R.  616. 

(d)  Hetherington  c.  Groome,    13  Q.  B.  D.  789 
(?)  Lyon  V.  Morris,  19  Q.  B.  D.  139  ;  56  L.  T.  915. 
(/)  Bardell  v.  Daykin,  3  T  L.  R.  526. 

{a)  Furbcr  c.  Cobb,  18  Q.  B.  D.  194. 
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power  to  sell  the  goods  by  private  treaty  or  public  tiurtiou  un 
or  off  the  premises.'** 

A  power  of  sale  carries  with  it  an  implied  trust  of  the  pur- 
chase moneys  ;'*'  and  it  has  been  decided  that  the  clauses 
common  in  mortgages  relieving  the  purchaser  from  being 
bound  to  see  whether  there  has  been  a  default  cannot  be  in- 
sertini  in  bills  of  sale.'"  Indeed,  a  term  that  the  receipt  of 
the  mortgagee  should  be  a  sufficient  discharge  to  the  pur- 
chaser, who  should  not  be  required  to  see  to  the  application 
of  the  purchase  money,  has  been  said  not  to  be  in  accordance 
with  the  form.'*" 

The  grantee  of  a  bill  of  sale  is  entitled  on  selling  to  retain 
his  proper  costs  and  expenses,  and  it  has  been  held  admissible 
to  stipulate  that  the  grantee,  after  seizure,  might  retain  out 
of  the  sale  moneys,  the  costs  of  discharging  any  distraints 
execution,  or  incumbrance  on  the  chattels,  and  of  their 
removal,  warehousing,  valuing,  or  sale:'''  although  an  agree- 
ment that  the  grantee  shall  be  at  liberty  to  retain  all  expenses 
attending  the  sale  or  incurred  in  relation  to  the  security,^ 
or  to  which  he  maybe  put,'''  will  avoid  the  deed,  such  clauses 
being  too  vague,  and  capable  of  including  costs  incurred  before 
as  well  as  after  the  execution  of  the  bill  of  sale.  Nor  can  the 
parties  stipulate  that  after  redemption  the  bill  of  sale  shall 
remain  in  the  custody  and  be  the  property  of  the  mortgagee.'*' 

It  seems  that  a  bill  of  sale  omitting  the  proviso  from 
the  statutory  form  is  void  under  this  section.'"' 

As  before  pointed  out  it  is  necessary  that  the  name,  At:c?uiui.u. 
address,  and  description  of  the  attesting  witness  should 
appear  in  the  attestation  clause  on  the  face  of  the  bill  of  sale, 
which  otherwise  will  not  be  in  accordance  with  the  statutory 
form,  thus  the  deed  was  held  void  where  the  attesting  witness 
merely  signed  his  name  without  adding  address  or  descrip- 
tion, although  the  affidavit  filed  on  registration  correctly 
described  both  :'•''  and  the  same  result   followed  where  the 

(a)   Bourne  r.  Wall,  39  W.  R.  610;  64  L.  T.  530. 
(6)  Exp.  Rawlinffs,  re  Cleaver,  IS  Q.  B.  D.  *«». 
(e)  BlailKjrg  r.  Beckett.  18  Q.  B.  D.  96. 
(d)  Gibbs  r.  Parsons.  L.  J.  N.  1S87,  96. 
(<)  Exp.  Official  Receiver,  re  Morritt,  18  Q.  B.  D.  222. 
(/)  Calvert  r.  Thomas,  19  Q.  B.  D.  204 ;  86  L  J.  Q.  B.  470 ;  35  W.  R.  616. 
(y)  Mucey  c  Gin)ert.  57  L.  J.  Q.  B.  461. 
(*)   Watsou  r.  Strickland,  19  Q.  B.  D.  391. 

(I)  S"  Prideaux.  prr  Hawkins.   J.   (MS.   note);  Thomas  v.  Kelly,  13  App. 
Ca.<es.  519,  per  Lord  MacBagbten. 

( ;)    Parsons  r.  Brand.  25  Q.  B.  D.  110;  Blankenstein  r.  Robertson.  S4  Q.  H.  D. 
543. 

K 
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Sec.  1.       name  and  address  of  tlie  witness  were  stated,  but  his  occupa- 

[1891.]  tion  was  omitted.''''''  The  address  required  to  be  stated  may 
be  the  place  of  business  of  the  witness,  where  he  is  ordinarily 
to  be  found,  and  need  not  be  his  private  residence  ;  e.g.,  A.B., 
clerk  to  the  D.  Bank  of  London,  6,  D.  Street,  Charing 
Cross.'*'  Where  there  were  three  grantors,  and  two 
attestation  clauses  by  the  same  witness,  in  the  first  of 
which  he  stated  his  name,  address,  and  description,  but  in  ■ 
the  second  only  signed  his  name,  the  deed  was  upheld,  it 
appearing  from  the  bill  of  sale  itself  that  the  two  names  were 
of  the  same  person. <'"'  No  defect  in  form  can  be  supplied 
from  the  affidavit  or  by  extraneous  evidence,  and  if  any  evi- 
dence is  necessary  to  shew  that  the  name  of  the  attesting 
witness  in  two  attestation  clauses  is  of  the  same  person,  he 
being  described  in  one  only,  the  deed  will  be  void  ;  but  if  on 
looking  at  the  bill  of  sale  there  is  an  irresistible  inference 
that  the  attesting  witness  is  the  same  in  each  case,  as  foi- 
example,  by  comparison  of  handwriting,  the  form  is  complied 
with.w 

In  the  Appendix  Part  III.,  will  be  found  various  clauses  in 
bills  of  sale  contested  under  the  section. 

s^eaiXiron  L  (1891.)  Sectioii  1  of  the  Bills  of  Sale  Act, 
from « &T''  18^0'  shall  be  amended  so  as  to  read  as  follows : 
Jnd4T&4c'  -^1^  instrument  charging  or  creating  any  security  on 
or  declaring  trusts  of  imported  goods  given  or 
executed  at  any  time  prior  to  their  deposit  in  a 
warehouse,  factory,  or  store,  or  to  their  being 
reshipped  for  export,  or  delivered  to  a  purchaser 
not  being  the  person  giving  or  executing  such  instru- 
ment, shall  not  be  deemed  a  bill  of  sale  within  the 
meaning  of  the  Bills  of  Sale  Acts,  1878  and  1882. 

A  modification  of  the  law  respecting  the  instruments 
mentioned  in  the  section  was  effected  in  consequence  of  an 
interpretation  of  the  existing  law  which  was  said  to  create 
considerable  difficulty  in  commercial  transactions,  holding 
certain  documents  bills  of  sale  which  were  not  intended  to  be 
within  the  operation  of  the  Acts. 

A  Bill  was  accordingly  introduced  to  exclude  from  the 
Bills  of  Sale  Acts  documents    relating  to  goods  between  the 

(a)  Coulson  r.  Dickson,  25  Q.  B.  D.  110 ;  62  L.  T.  479 ;  :18  W.  R.  388. 
(6)  Simmons  p.  Woodwanl  [1892],  A.C.  100. 
(c\   Bird  V.  Davey  [1891  ],  1  Q.  B,  29. 
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tiiiH' of  tlioir  importiilioii  iiiul  warchoii.sing  or  d('li\ cry  to  a 
l)iir(ha.sc'r,  in  the  same  way  tliat  other  document.><  used  in 
the  ordinary  course  of  husincws  arc  excepted  by  .see.  I 
of  the  principal  .\tt  I'lom  the  definition  of  bill  of  sale. 

Hut,  as  passed,  the  Hills  of  Sale  Act,  1890,  did  not  purport 
to  exclude  instruments  of  the  class  mentioned  from  the  opera- 
tion of  the  Acts,  and  only  provided  that  they  should  not  be 
deemed  bills  of  sale  within  section  9  of  the  amendment  Act. 
To  remedy  this  defect  the  Bills  of  Sale  Act,  1891,  was  passed 
on  the  "ilst  July,  1891,  amending  section  1  of  the  Act  of 
1890,  and  the  excepted  instrunient.s  are  no  longer  to  be 
deemed  bills  of  .sale.'"'  By  sec.  2,  Bills  of  Sale  Act,  1890, 
nothing  in  the  Act  is  to  affect  the  operation  of  the  reputed 
ownership  clause  of  the  IJankruptcy  Act. 

10.  (1882.)  The  execution  of  every  bill  of  sale  by  Attestation 
the  <,'riLutor  shall  be  attested  by  one  or  more  credible 
witness  or  witnesses,  not  being  a  party  or  parties 
thereto.  So  much  of  section  ten  of  the  principal 
Act  as  requires  that  the  execution  of  every  bill  of 
sale  shall  be  attested  by  a  solicitor  of  the  Supreme 
Court,  and  that  the  attestation  shall  state  that  before 
the  execution  of  the  bill  of  sale  the  effect  thereof 
has  been  explained  to  the  grantor  by  the  attesting 
witness,  is  hereby  repealed. 

Before  the  Bills  of  Sale  Act,  1878,  attestation  was  not 
necessary,''*''  but  by  sec.  8  of  the  amendment  Act  a  bill  of  sale 
is  void  nnless  duly  attested ;  which  means  in  the  manner 
recpiired  by  the  Act  and  form ;  thus  the  name,  address  and 
description  of  the  witness  or  witnesses  must  appear  on  the 
face  of  the  instrument.'''  The  rei)ealed  first  sub-section  of 
sec.  10  of  the  Bills  of  Sale  Act,  1878,  introduced  the  formality 
of  attestation  by  a  solicitor,  and  required  him  to  state  in  the 
attestation  clause  that  he  had  explained  the  bill  of  sale  to  the 
grantor.  In  practice  the  presence  of  a  solicitor  was  some 
guarantee  to  the  genuine  character  of  the  transaction,  and  the 
object  of  the  Legislature  in  aboli.shiug  such  a  sanction  is  not 

(a)  Section  1  Bills  of  Sale  Act,  1800,  will   be  found  in  the  Appendix,  pftRC 
261. 

(A)  Deffell  p.  Miles,  1.5  L.  T.  N.  S.  20.3. 

(r)  I'arsons  r.  Brand,  25  Q.  B.  D.  110. 
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Sec.  10.      ^6ry  clear,  uor  can  the  substitution  of  a  credible  witness  be 

[1878.]  deemed  altogether  satisfactory.  The  words  "  credible  witness  " 
in  the  5th  section  of  the  Statute  of  Frauds  were  held  to  mean 
such  persons  as  were  not  disqualified  by  mental  imbecility, 
interest,  or  crime,  from  giving  testimony  in  a  court  of  justice  ; 
and  as  incompetency  from  crime  or  interest  is  abolished  by 
6  &  7  Vic.  c.  85,  it  would  appear  that  all  persons  of  sane  mind 
are  credible  witnesses.  If,  on  the  other  hand,  the  literal 
meaning  of  the  words  is  adopted  considerable  confusion  must 
arise,  for  it  is  undoubtedly  the  province  of  the  tribunal  having 
Cognizance  of  the  cause,  to  determine  whether  the  witnesses 
are  credible,  from  their  demeanour  and  other  circumstances. 

Before  the  provision  in  the  section,  it  had  been  decided 
that  a  party  to  a  bill  of  sale  could  not  be  an  attesting 
witness.'"' 

The  repeal  of  sub-sec.  1  of  sec.  10  of  the  principal  Act 
would  seem  limited  to  bills  of  sale  to  which  the  amendment 
Act  applies.'*'  Bills  of  sale  given  otherwise  than  by  way  of 
security  for  the  payment  of  money,  should  still  therefore  be 
attested  with  the  formalities  prescribed  by  the  principal 
Act.'" 

registering  and      10-    (1878.)  A  bill  of  Sale  shall  be  attested  and 

i;"||i^°°  '''"^    registered  under  this  Act  in  the  following  manner : 

(1.)  The  execution  of  every  bill  of  sale  shall  be 

attested    by    a    solicitor   of    the    Supreme 

Court,  and  the  attestation  shall  state  that 

before  the  execution  of  the  bill  of  sale  the 

effect  thereof  has   been   explained   to  the 

grantor  by  the  attesting  solicitor.  '■" 

This  sub-section  is  repealed  by  sec.  10  of  the  amendment 

Act,  but  the  repeal  would  seem  to  be  qualified  by  sec.  3 ;'''  and 

bills  of  sale  given  otherwise  than  to  secure  the  payment  of 

money  still  require  attestation  in  the  prescribed  manner.'-''* 

(o)  Seal  V.  Claridge,  7  Q.  B.  D.  516.  , 

(6)   Swift  V.  Pannell,  24  Ch.  D.  210. 

(c)  Casson  v.  Churchlej',  53  L.  J.  Q.  B.  335  ;  50  L.  T.  568. 

(d)  The  following  is  suggested  as  a  form  of  attestion  : — 

Signed,  sealed  and  delivered  by  the  said  grantor,  A.  B.,  in  my  presence ;  the 
effect  of  the  above-written  bill  of  sale  having  been  explained  to  the  said 
grantor  before  his  execution  thereof,  by  me,  the  attesting  solicitor. 

C.  D.,  (Address), 
A  Solicitor  of  the  Supreme  Court  of  Judicature. 

(e)  Swift  V.  Pannell,  24  Ch.  D.  210. 

(/)  Casson  v.  Churchley  53  L.  J.  Q.  B.  335. 
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As  to  thi.K  class  of  l)ills  of  sale,  the  siih-set'tion  is  to  bo  read  as 

included  in  and  iiir()rj)orated  with  sec.  8  of  the  principal  Act; 

therefore,  unless  the  prescribed  form  of  attestation  is  followed, 

Buch  bills  of  sale  will  be  invalid  against  the  persons  named  in 

the   latter   section,   but    valid    as    lietween    the   jjrantor   and 

p^antee.'"'     It  is,  however,  only  required   that  the  attestation 

clause    should    state    that    the    effect    of   the    deed    has    been 

explained  by  the  .solicitor;  thus,  that  the  gnintor  has  been 

fully  informed  of  the  nature  and  effect  of  the  bill  of  sale,  was 

held  sufficient,'*'    and    it  is    not   necessary    by    the    section 

that     the    explanation     sliould    in     fact     have     been     given  ; 

indeed,    if     such    explanation    was    necessary,  .sec.    8   of    the 

principal  Act  does  not  make  the  bill  of  sale  void  against  any 

one  by  reason  of   the  omission ;  but   it    would  seem    that  a 

.solicitor  attesting  that  he  had   given  an   explanation,  where 

in  fact   he  had  not    done  so,  would   be   liable  to  be  struck  off 

the  rolls."' 

The  provisions  as  to  attestation  and  explanation  of  bills  Attestation  by 
1  '  Solicitor, 

of  .sale  by  a  .solicitor  were  inserted  not  merely  for  the  grantor's 

benefit  but  for  the  protection  of  creditors,  as  a  guarantee  of 

the  genuine  character  of  the  transaction  and  as  a  security 

against  fraud."" 

Before  the  amendment  introduced   by  this   sub-section  the 

law  interfered  to  protect  a  person  who  had  l>y  misplaced  con- 

fidence  been  induced  to  sign  a  document  by  which  he  was 

injuriously  affected ;    thus,    where    a   mortgagor,  a    man  in 

humble  circumstances  and  without  legal   advice,  conveyed  the 

mortgaged  pn)))crty  to  his  solicitor,  it  was   held  that  the  deed 

was  invalid,  unless  all  the  circumstances  had  been  ex})lained  to 

the  mortgagor,  and  that  the  oinis  of  proving  this  rested  on  the 

solicitor.'*'      And  where  a  money  lender  advertised  loans  on 

easy  terms,  at  five  per  cent.,  but  charged  more  than  cent,  per 

cent,  in  the  bill  of  sale,  the  borrower's  denial  of  any  knowledge 

of  an  increase  in  the  rate  of   interest  was   said  to  throw  on  the 

bill  of   sale   holder  the  onus   of  showing   that   he  had  clearly 

explained  to  the  borrower  the   terms  on   which   the   loan  was 

made.  '^' 

(o)  Davis  r.  Goodman,  49  L.  .(.  C.  P.  344. 
(A)  CorkhiU  r.  Lambert,  70  L.  T.  J.  46. 

(r)  Exp.  National   .Mcroantilo  Bank,   rr   Haynen,  28  W.  R.  *»8 ;  Hill   r.  Kirk. 
wcK)d,  28  W.  R.  .358. 

((/)  DaviH  r.  Goodman,  49  L.  .1.  »'.  V.  34-t. 

(f)  Precs  r.  Coke,  L.  R.  6  ("li.  0-J5. 

(/)  Moorhouse  v.  Woolfo,  40  h.  T.  374  ;  ./.  Helsham  r.  Bamett,  21  W.  R.  V», 
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It  would  seem  immaterial  that  the  attestation  is  by  an 
uncertificated  solicitor.'"'  and  a  bill  of  sale  was  held  sufficiently 
attested  within  the  meaning  of  the  sub-section,  although  the 
attesting  solicitor  did  not  practise  on  his  own  account  and 
was  managing  clerk  of  the  solicitors  who  acted  generally  for 
the  grantee.'*'  Indeed,  the  Act  does  not  seem  to  require 
the  presence  of  an  independent  solicitor,  thus  the  solicitor  for 
the  grantee,  who  had  prepared  the  bill  of  sale,  may  attest  it,'""' 
and  the  attestation  of  a  solicitor  acting  for  both  parties  was 
held  sufficient.''''  It  was,  however,  held  by  the  (^ourt  of 
Appeal,  affirming  the  decision  of  Huddleston,  B.,  that  a  party 
to  the  deed  could  not  attest  it,  and  therefore  attestation  of  a 
bill  of  sale  by  the  grantee,  although  a  solicitor,  was  invalid.'" 
The  principle  of  this  decision  has  been  adopted  in  sec.  10  of 
the  amendment  Act,  which  provides  that  a  party  to  the  bill  of 
sale  shall  not  be  an  attesting  witness. 

rf^biUof"a?e  (^•)   *^^cli  bill,  with  every  schedule  or  inventory 

thereto  annexed  or  therein  referred  to,  and 
also  a  true  copy  of  such  bill  and  of  every 
such  schedule  or  inventory,  and  of  every 
attestation  of  the  execution  of  such  bill  of 
sale,  together  with  an  affidavit  of  the  time 
of  such  bill  of  sale  being  made  or  given, 

(1)  Page  179.  ^^^  Qf  ^^g  ^^q  execution  and  attestatioUj^^) 

and  a  description  of  the  residence  and 
.  occupation  of  the  person  making  or  giving 
the  same  (or  in  case  the  same  is  made  or 
given  by  any  person  under  or  in  execution 
of  any  process,  then  a  description  of  the 
residence  and  occupation  of  the  person 
against  whom  such  process  issued),  and  of 

(2)  Page  181.  every  attesting  witness  to  such  bill  of  sale,^^) 

shall  be  presented  to  and  the  said  copy  and 
affidavit  shall  be  filed   with   the   registrar 

(«)  Holgale  I'.  Slight,  21  L.  J.  Q.  B.  74;  2  L.  M.  &  P.  662. 
(6)  Hill  V.  Kirkvrood,  28  W.  R.  358. 

(c)  Penwarden  v.  Roberts,  30  W.   R.  427  ;  46  L.  T.  161  ;  51  L.  J.  Q.  B.    312  :    9 
Q.  B.  D.  137. 

(d)  Vernon  v.  Cooke,  49  L.  J.  C.  P.  767. 

(e)  Seal  V.  Claridge,  7  Q.  B.  D.  516. 
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within  scvt'ii  clt'Mr  <l:iys  aFter  tin-  iii;il<iii^-  or- 
j^'iviuji^  of  such  bill  of  huK',  in  like  iiuiimer  as 
a  warrant  of  attorney  in  any  personal  action 
jj^iven  by  a  trader  is  now  by  law  required  to 
1m"  liled  :  '3»  (3)  Vu^v  loi. 

(I)  rill*  true  I'opy  required  l)y  the  section  i.s  a  c()f)y  wliieli  ia  Boc|uimU!h  <.f 
o.ssentially  true,  thus  the  copy  may  l)e  sutlicieiit  thouj^h  eon-  an'Miffldikvit"'" 
tainint;  errors,  if  no  one  can  be  inish-d  as  to  its  efEeet,  and  where 
in  j)assa^es  in  the  copy,  inchidin<;  the  power  of  sale,  the  prin- 
cipal sum  was  referred  to  as  "the  said  sum  of  £  ." 
which  blanks  were  not  in  the  orif^inal,  the  copy  was  held  a 
true  copy."'  .Voi-  will  a  mere  clerical  error  in  the  copy 
invalidate  rcji^istration  ;  as  for  instance  the  niis-spellinp  of  a 
name,'*  or  tlie  omission  of  a  few  words  from  the  Hied  copy, 
where  it  is  clear  from  the  context  that  no  one  could  be  misled,*''  , 
or  an  obvious  mistake  in  the  date,  as  where  in  the  affidavit 
1806  was  inserted  as  the  date  of  execution  for  1876,''"  or  con- 
sidenition,  as  where  £1,000  was  inserted  instead  of  £100,''' 
and  where  a  bill  of  sale  was  executed  on  the  31st  of  December. 
1860,  and  the  jurat  of  the  affidavit  purported  to  have  been 
sworn  on  the  10th  of  January,  1H60.  it  was  held  that  the 
defect,  beinj;  a  mere  clerical  error,  mififht  be  amended. "^' 

It  was  formerly  sufficient  to  state  that  the  bill  of  sale  was 
given  on  the  date  of  execution,  although  the  consideration 
money  was  not  then  paid.'"'  The  true  date  of  execution  must 
be  given,  but  an  error  in  date  will  not  be  material  if  it 
is  one  which  is  obviously  a  mistake,  and  can  be  corrected  from 
the  affidavit  itself ;  and  the  requirements  of  the  section  will 
be  complied  with  if  tlie  affidavit  states  that  the  bill  of  sale  was 
executed  on  the  day  it  bears  date.'*'  The  execution  of  a  bill 
of  sale  at  the  foot  of  a  schedule  annexed  to  it  has  been  held 
sufficient.'"' 

Where  the  schedule  to  a  bill  of  sale  described  certain 
articles  by  number  "as  per  catalogue,"  it  was  held  that  the 

(ii)  Sharp  V.  Brown,  Sharp  r.  McHenry,  67  L.  T.  606  ;   38  Uh.  D.  427. 
(4)  Gardiior  r.  Shiiw,  19  W.  R.  753 ;  2i  L.  T.  310 ;  Corbott  r.  Rowe,  25  W.  K.  .'.9. 
(r)  Esp.  Kahen,  re  Hewer,  21  C.  D.  871  ;  Kt]>.  McHnttie,  rr  Wot>d,  10  Cli.  D.  .398. 
(d)  Laml)  V.  Bnice,  46  L.  ,1.  Q.  B.  538 ;  24  W.  R.  Mo  ;  36  L.  T.  425. 
(f)  Elliott  r.  Freeman,  7  L.  T.  X.  S.  716. 
.  (/)   HollingBWorth  p.  White,  10  W.  R.  610. 
(,i;)  Dar\-ill  v.  Terry,  H  H.  A  N.8<)7  ;  30  L.  .1.  Kx.  335. 
(A)  Lamb  r.  Bruce,  36  L.  T.  425. 
(i)  Melville  r.  StnuKer.  12  Q.  B.  D.  132. 
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section  treated  the  schedule  as  something  distinct  from  the 
bill  of  sale,  and  the  catalogue  being  only  referred  to  in  the 
schedule,  and  not  in  the  bill  of  sale  itself,  did  not  require 
registration.'"' 

The  affidavit,  which  should  comply  with  the  provisions  of 
the  rules'"  must  be  filed  at  the  same  time  as  the  bill  of  sale,'*"' 
and  state  the  due  execution  and  attestation  of  the  bill  of  sale 
in  the  prescribed  manner,  but  it  is  not  an  objection  that  the 
deponent  speaks  only  to  his  belief.''" 

But  if  the  affidavit  is  by  reason  of  a  material  omission 
incomplete  on  the  face  of  it,  registration  has  been  held 
defective,  as,  for  example,  where  the  Commissioner's  name 
was  not  signed  to  the  jurat,  the  Court,  holding  that  the 
powers  given  by  O.  XXXVIII.,  R.  14,  to  receive  irregular 
affidavits  did  not  cure  the  defect.''* 
Affidavit  of  Questions  have  arisen  under  sub-sec.  1  of  this  section  as  to 

the  sufficiency  of  the  affidavit  of  due  attestation  under  the 
principal  Act,  and  it  has  been  held  that  it  must  state  from  the 
knowledge  of  the  person  who  made  the  oath,  that  the  bill  of 
sale  was  executed  by  the  grantor  in  the  presence  of  the 
person  attesting  its  execution,  nor  is  it  sufficient  to  verify 
his  signature  to  the  attestation  clause ;  thus,  an  affidavit 
was  held  insufficient  in  which  the  deponent  stated  that  he  was 
present  and  saw  the  grantor  execute  the  bill  of  sale,  the 
effect  thereof  having  been  first  explained  to  him  by  the 
person,  whose  handwriting  he  verified,  as  it  did  not  swea 
that  the  solicitor  was  present  when  the  l)ill  of  sale  was 
executed. >-'^'  And  so  was  a  similar  affidavit,  which  stated  in 
addition  that  the  deponent  was  one  of  the  attesting  witnesses, 
and  that  the  name  of  the  solicitor  set  and  subscribed  as  the 
other  witness  attesting  the  execution  was  in  his  handwriting. ''' 

It  was  not,  however,  necessary  in  so  many  words  to  state 
that  the  solicitor  attested,  and  it  was  sufficient  if  this  could  be 
inferred  from  the  whole  affidavit  ;'*'  and  it  was  held  that  the 

(a)  Davidson  v.  Carlton  Bank  [1893],  1  Q.  B.  82. 
(i)  See  notes  to  sec.  17  (1878). 

(c)  Grindell  v.  Brendon,  6  C.  B.  N.  S.  698 ;  28  L.  J.  C.  P.  333  ;  7  W.  R.  579. 
(d    Roe  V.  Bradshaw,  L,  R.  1  Ex.  106  ;  35  L.  J.  Ex.  71  ;  14  W.  R.  284  ;  14  L.  T. 
641. 
(e)    Brown  v.  London  &  County  Advance  Co.,  5  T.  L.  R.  199. 
(/)  Ford  V.  Kettle,  9  Q.  B.  D.  139 ;   30  W.  R.  741 ;  46    L.  T.  667 ;  51   L.  J.  Q.  B. 
558  ;  Sharpe  v.  Birch,  8  Q.  B.  D.  HI  ;  51  L.  .7.  Q.  B.  6-t ;  45  L.  T.  760 ;  30  W.  R.  428. 
iff)  Exp.  Knightley,  re  Moulson,  30  W.  R.  844 ;  46  L.  T.  776 ;  51  L.  .1.  Ch.  823. 
(A)  Yates  v.  Ashcroft,  47  L.  T.  337;  31  W.  R.  156. 
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whole  affidiivit  inij^ht  1)0  read  together,  in  ordt-r  to  collici 
proof  of  duo  i!Xt'cution  mid  attL'stution ;  thus  althoiijfh  an 
atlidavit  of  execution  did  not  in  terms  stat(!  that  the  attcHting 
solicitor  was  j)reseut  when  the  liill  of  sah-  was  executed.  Ijut  did 
state  tliat  the  deponent  was  j)resent,  and  that  the  l)ill  (if  sale  was 
duly  attested,  and  that  he  and  the  attesting  solicitor  were  the 
only  attesting  witnesses,  verifying  the  handwriting  and  giving 
the  proper  description  of  the  parties,  it  was  held  sufficient.  "' 

In  Diie  of  the  first  cases  under  the  principal  Act.  it  was 
held  sufficient  to  depose  to  an  attestation  clause  stating  that 
the  hill  of  sale  had  heen  explained  to  the  grantnr  without 
repeating  the  statement  in  the  affidavit;'*'  and  sulisequently 
it  was  decided  that  the  affidavit  need  not  state '  that  any  ex- 
))lanati()n  had  heen  given.  ''' 

An  affidavit  of  execution  l)y  the  attesting  solicitor  under 
the  principal  Act  was  not  invalid  ])ecause  sworn  hefore  his 
Ijartner;'""  hut  now  no  affidavit  is  sufficient  if  sworn  hefore 
the  solicitor  acting  for  the  party  on  whose  belialf  tlie  affidavit 
is  to  he  used,  or  any  agent  or  correspondent  of  such  solicitor ; 
and  any  affidavit  which  would  he  insufficient  if  sworn  before 
the  solicitor  himself,  will  he  insufficient  if  sworn  hefore  his 
clerk  or  partner.'''  Unless  it  is  shewn  that  the  person  hefore 
whom  the  affidavit  purports  to  be  sworn  had  not  jurisdiction, 
the  Court  will  presume  that  he  had;'-''  thus,  where  the  person 
hefore  whom  the  affidavit  was  sworn,  omitted  in  the  jurat 
to  describe  himself  as  a  commissioner,  the  Court  of  Appeal,  in 
the  absence  of  j)roof  that  he  was  not  a  commissiouei'.  admitted 
the  affidavit  not\viihst;mdiiig  the  omission.'"' 

(2)   The  affidavit  must  contain  such  a  description  of  the  Descripiion 
residence  and  occupation  of  the   grantor  at   the  time  of  regis-  att«HUnK"^ ''°* 
tering  the  bill  of  sale,'*' that  creditors  and  others  interested  ^'*"'^*''* 
may  know  that  the  person  giving  the  bill  of  sale  is  the  person 
with  whom  they  have    been  dealing;  in  fact,  the   description 
must  be  such  as  to  enable  the   party   to  make  such  investiga- 

(a)  Cooper  r.  Zeffert,  32  W.  R.  402. 

(4)  Exp.  Civrtor,  re  Threappleton.  12  Ch.  D.  9()8. 

(e)  Exp.  Bollnnd,  re  Roper,  21  Ch.  D.  543. 

(rf)   Vernon  r.  Cooke,  49  L.  J.  C.  P.  7«7. 

(<•)   R.  8.  C,  1883,  O.  xxxviii,  IB,  17. 

(/•)  Chem-v  r.  Courtois  32  L.  J.  C.  P.  IIH;  13  C.  B.  N.  S.  h;<1:  l»  .liir.  N.  8. 
1057;  7  L.  T.  N.  S.  »W0. 

(■7)   Exp.  .Johnson,  re  Chapman,  28  Ch.  D.  338. 

(A)  ButU.n  l:  O'Neill.  4  C.  P.  D.  354  ;  48  L.  J.  C.  P.  3«W  ;  27  W.  R.  .192  :  4<)  L.  T. 
799.  ThiH  CHHO  overrulei*  on  thi«  point  London  &  Wotttminnter  Loan  Co.  c.  Cha««, 
10  W.  R.  698;  12  C.  B.  N.  S.  7.30;  and  the  aulhoriticH  deoitlintf  that  tho  dwicrip 
tion  required  is  that  at  tho  time  of  making  or  tfivini;  the  hill  of  ftalc. 
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tions  as  would  be  necessary  for  his  protection  before  he  either 
advanced  money  or  supplied  goods  on  credit.*"'  When  Ijetween 
the  execution  of  the  bill  of  sale  and  the  date  of  registration 
the  grantor  absconded,  it  was  held  to  be  sufficient  to  describe 
his  residence  as  given  in  the  bill  of  sale.'*' 

The  object  in  requiring  a  description  of  the  residence  and 
occupation  of  the  attesting  witness  is,  that  any  person  having 
an  interest  in  making  inquiries  as  to  the  goods  of  another 
with  whom  he  is  about  to  deal,  or  to  issue  or  act  upon  process 
of  execution  against  them,  should  be  able  to  apply  to  the 
attesting  witness  for  information  for  the  purpose  of  making 
any  necessai-y  inquiries  to  guide  his  conduct;''"'  and  that  in- 
formation, it  is  intended,  should  be  furnished  to  him  by  the 
affidavit,  coupled,  in  case  of  any  ambiguity,  with  the  copy  bill 
of  sale,  to  which  the  inquirer  also  has  access.  A  description 
ought  to  be  held  svifficient  if  an  ordinary  person,  by  ordinary 
inquiry  and  the  exercise  of  ordinary  intelligence,  can  ascertain 
where  he  will  find  the  object  of  his  search.*'" 

ttf'*''ffid^°^t"'  Such  description  of  the  residence  and  occupation  of  the 

grantor  and  attesting  witness  must  be  given  in  the  affidavit 
either  expressly  or  by  direct  reference  to  the  bill  of  sale 
verifying  the  description  there  given;  nor  did  the  principal 
Act  require  that  the  bill  of  sale  itself  should  contain  any 
description,  though  it  has  been  decided  under  the  amendment 
Act  that  a  bill  of  sale  to  be  in  accordance  with  the  form  in 
the  schedule,  must  state  in  the  attestation  clause  on  the  face 
the  instrument  the  name,  address,  and  description  of  the 
attesting  witness  or  witnesses/''' 

The  .section  it  will  be  observed  requires  that  an  affidavit 
of  the  description  of  the  residence  and  occupation  of  the 
person  making  or  giving  the  bill  of  sale,  and  of  every  attest- 
ing witness,  should  be  filed  together  with  the  bill  of  sale  ;  and 
where  with  a  bill  of  sale  containing  a  jn-oper  description  was 
filed  an  affidavit  stating  the  time  when  the  bill  of  sale  was 
made,  but  silent  as  to  any  description  of  the  grantor  or 
attesting  witness,  it  was  held  that  the  section  was  not  com- 
plied with ; '•'''  although  if  the  affidavit  states  the  bill  of  sale 

(a)  .Ione.s  i:  Harris,  L.  R.  7  Q.  B.  1.57  ;  41  L.  J.  Q.  B.  6 ;  20  W.  R.  143   25  L.  T. 
702  ;  Murray  c.  Mackenzie,  L.  R.  10  C.  P.  625 ;  23  W.  R.  595 ;  32  L.  T.  777. 
(6)  Jixp.  Kahen,  re  Hewer,  4«  L.  T.  856. 

(c)  Laml)  D.  Bruce,  45  L.  .1.  Q.  B.  538 ;  24  W.  R.  645  ;  35  L.  T.  425. 
(</)  Blountp.  Harris,  48  L.,T.Q.B.  1159;  27W.  R.  202;  39L.T.465;  4  Q.  B.  D.  603. 
(e)  Parsons  v.  Brand,  25  Q.  B.  D.  110. 
(/)  Hatton  V.  Snglish,  26  h.  J.  Q.  B.  161 ;  7  E.  &  B.  94;  3  .Tur.  N.  S.  294. 
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ti)  liave  Ijcoii  nmdt'    Ix'twi-ni  tlif  partit-.s  nvsidiiig  ill  the  |)lllt•(■^ 

and  of   tlif  oifupalioiis    im-iitiiiiifd  in    it,  or  it'    it    n-citeH  tin- 

bill  of  saK',  following   the   di'scriptioii    of   tin-    jmrtics  given 

therein,  although  not    in  tt-rins    verifying    tlicni,    it    will    he 

sufReient.'" 

If  thr  atlidavit  contains  no  description,  or  if  tin-  l»ill  of  sah-  I)e»<riiitioii  m 
,,,,,.,.,_  1        1    11     .•        1  1  1    .  1     the  iimiluvii. 

and  atndavit  diiicr.  t  nc    lull  ol    .sah-  cannot    oc  used   to  MU])ph' 

the  defect,''"  iiut  where  the  description  given    in  the  aflidavit 

is     merely    aml)iguous.    and    the     identity    of    the    party    is 

not    fixed    hy    reason   of   .such   amijiguity.    the     hill     of    sale 

may  be  referred   to  in   order   to  explain   and   .sup|ilement  the 

description   in  the  affidavit.      Thus,  where   the  affidavit  de.s- 

crii)ed    the    grantor   as    residing   at    '"  Dynevor    Lodge,"   and 

deposed  that  the  paper  writing   thereto  annexed  was  a  true 

eo|)y  of  the  l)ill  of  sale,  in  which  a  full  and  proper  description 

was   given,  it  was   held   that   although  the  description  in  the 

affidavit,  if    taken  alone,   was  clearly   insufficient,  the   defect 

might    lie  iiired    l>y    reference   to  the   l)ill  of   sale;'""'   and   so. 

where  an  attesting  witness  was  insufficiently  descrilK-d  in  his 

affidavit,  the  description  was  allowed   to  be  supplemented  by 

that  contained    in    the  attestation  clause  of   the   liili   of  sale 

which  had   l)een  verified   by  the  affidavit;'*'    indeed   it  would 

seem  that  under  the  Act  of  18i)4  the  affidavit  was  sufficient  if, 

on  comparison  with  the  bill  of  sale,  it  appeared  to  have    been 

imide  i)y  the  attesting  witness,  although  not  expressly  stating 

that  the  deponent  was  the  attesting  witness."" 

Where  the  affidavit  ga\e  a  sufficient  description  of  the 
witness  in  the  introductory  part,  but  the  description  was  left 
blank  in  the  body  of  the  affidavit,  registration  was  supported 
l)y  the  Q'^^'*^'"'"*  Uench  Division;  North,  , I.,  holding  that  a 
description  in  the  introductory  part  was  sufficient,  and 
Manisty.  ,1.,  decitling  on  the  ground  that  the  attestation 
clause,  which  properly  described  the  witness,  was  incorporated 
with  the  affidavit  by  which  it  was  verified. '■'^ 

If,  however,  the  description  in  the  affichivit  is  not  merely 
insufficient,  but    untrue  or   mis-stated,  the   defect  cannot    be 

(o)  Fouljfcr  r.  Tnylor,  6  H.  &  N.  ai2  ;  29  L.  J.  Kx.  1.54  -.  1  L.  T.  N.  S.  67  ;  Bun- 
liiiry  r.  White.  2  H."  Jt  C.  3tX);  Sltidden  r.  Serjeiint,  1  K.  A  F.  323. 

(6)  I'i<-knnl  c.  Bretz,  5  H.  A  N.  9;  29  L.J.  Kx.  IS;  H  W.  R.  9t);  1  I-.  T.N.  .S.  4.5. 

(r)  Jones  r.  Hnni.H,  U  R.  7  Q.  H.  1.57:  Thorpe  r.  Hrown.  L.  R.  2  H.  L.  220;  15 
\V.  R.  IIW. 

(J)   Exp.  Mackenzie,  re  Bent,  42  L.  J.  Uiink  2,5  ;  28  L.  T.  W«. 

(e)   Roiith  r.  Houblot,  1  E.  i  K.  S.5() ;  2«  L.  J.  Q.  H.  24<>. 

(/)  BlililiorK  r.  I'rtrkc,  10  Q.  B.  D.  9«) ;  31  W.  R.  24«  :  .52  1,.  J.  Q .  H.  1 10 ;  4m  L.  T. 
311  ;  und  «-■  Blaokwell  r.  EnKliuid.  H  K.  *  B.  5U  ;  27  1,.  J.  y.  B.  121. 
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cured  by  reference   to  the  bill  of   sale,  and   so  it  was   held 
where,  in  the  attestation  clause,  the  witness  subscribed  himself 
clerk  to  a  solicitor,  but  in  the  affidavit  was  described  as  a 
gentleman.'"' 
Kesidence.  The  residence  to  be  described  is  the  place  where  a  person 

resides  at  the  time  of  registering  the  bill  of  sale,  which,  for 
the  purposes  of  the  section,  is  the  place  where  he  is  most 
I  \  likely  to  be  found;  thus,  it  may  be  his  place  of  business  ;  '*'  or, 
\|if  a  clerk,  his  employer's  place  of  busiueaa. ''''  If  the  attesting 
wwitness  is  described  as  of  his  employer's  address  where  he  is 
personally  employed,  where  anybody  can  find  him  and  make 
inquiries,  such  address  is  sufficient,  though  it  would  probably 
be  otherwise  if  he  was  never  to  be  found  there.'""  The  par- 
ticularity required  in  the  description  is  a  question  of  degree, 
depending  on  the  circumstances  of  the  case,'*'  the  object 
being  the  identification  of  the  parties ;  thus,  in  some  cases 
probably  the  street  and  even  the  number  of  the  house  would 
be  necessary ;  and  a  mis-statement  of  the  number,  calculated 
to  mislead,  has  been  held  fatal. '-^^  The  description  "of  the 
City  of  Cork,"  has  been  held  too  general, '«''  but  where  a 
witness  was  described  as  of  Hanley,in  the  County  of  Stafford, 
it  being  proved  that  hundreds  of  letters  had  reached  the 
witness  with  the  address  of  Hanley  alone,  it  was  held  that  the 
description  was  sufficient.'*'  So  the  description  "A.  B.,  Clerk 
to  C.  D.,  Aldershot,"  was  upheld,  it  being  proved  that  letters 
addressed  "A.  B.,Aldershot,"  reached  him  through  the  post.'*' 
Bacon,  V.-C.  is  reported  to  have  held  that  if  a  person  has 
two  residences,  both  should  be  described ;  but  the  decision 
appears  to  have  turned  on  the  facts  of  the  case,  in  which  the 
grantor  was  a  railway  contractor,  engaged  at  the  time  in  the 
construction  of  a  railway  at  Bury,  in  Lancashire,  with  business 
chambers  at  Westminster,  and  a  private  residence  at  Kilburn. 
The  Vice-Chancellor  held   insufficient   the  description  of  the 

(a)  Brodrick  r.  Scale,  L.  R.  6  C.  P.  98  ;  40  L.  J.  C.  P.  130  19  W.  R.  386  ;  23 
L.  T.  864 ;  Murray  c.  Mackenzie,  L.  R.  10  C.  P.  625. 

(6)  Hewer  v.  Cox,  30  L.  J.  Q.  B.  73  ;  9  W.  R.  143 ;  6  Jur.  N.  S.  1339  ;  3  L.  T.  508. 

(c)  Attenborough  i:  Thompson,  2  H.  &  N.  559 ;  27  L.  J.  Ex.  23  ;  Blackwell  r. 
England,  8  E.  &  B.  541. 

(rf)  Simmons  v.  Woodward  (1892),  A.  C.  100. 

(e)  Briggs  r.  Boss,  L.  R.  3  Q.  B.  270 ;  37  L.  J.  Q.  B.  101 ;  16  W.  R.  480 ;  Gardner 
V.  Smart,  1  Cal).  &  El.  14. 

(/)  Murray  v.  Mackenzie,  L.  R.  10  C.  P.  625. 

ig)  He  Hams,  10  Ir.  Ch.  100  ;  1  L.  T.  N.  S.  467. 

(A)  Briggs  V.  Boss,  L.  R.  3  Q.  B.  270. 

(i)  Hickley  c.  Greenwood,  59  L.  T.  137. 
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gniiitor    as     "  rt'sidin^    ui     No.    1,    Wcstmiiisti-r    ( 'hiUMl>i'i>, 
Victoria    Street,    in     the     County    ol'      Middlesex,     Riiilway 
Contra<'tor."'"' 

In  another  case,  in  wliicli  tlie  description  was  ii|>liild,  iln-  Refwlonco. 
proprietor  of  a  travelling  cireus.  then  at  Southampton,  ^ave  a 
i)ill  of  sale  over  his  eireus  property,  deseiiliin^  himself  as  of  a 
London  ad<lress,  "  now  carrying  on  business  at  Southampton," 
he  not  having  resided  at  the  London  address  for  six  years,  hut 
being  the  owner  of  the  house,  which  he  permitted  a  relative 
to  occupy  ;  <*'  and  so  whore  the  gnintor  was  described  as  of  his 
residence,  "  stone  merchant  and  (piarr)'  owner,"  it  was  held 
sufficient,  although  he  carried  on  business  as  lessee  of  stone 
quarries  at  other  places.""'  Indeed,  where  the  grantor  of  a 
bill  of  sale  is  otherwise  rightly  described,  the  omission  of  some 
other  description,  unless  proved  to  have  been  intended  or 
calculated  to  deceive,  or  which  did  in  fact  deceive,  will  not 
invalidate  the  bill  of  sale:*'"  thus  in  most  cases  it  would  seem 
sufficient,  when  a  person  has  two  or  more  addresses,  to  describe 
him  as  of  the  principal  one,  for  if  the  bill  of  sale  contains  a 
description  of  the  residence  of  the  grantor,  the  Act  is  literally 
complied  with,  and  the  Court  has  no  power  to  enlarge  it.  So 
where  a  bill  of  sale  described  the  grantor  as  of  three  places,  at 
which  were  the  goods  assigned,  but  the  affidavit  mentioned  as 
his  residence  one  place  only  where  he  lived  and  carried  on  his 
chief  business,  the  others  being  branch  estalilishments,  the 
description  of  residence  in  the  affidavit  was  held  sufficient ;''' 
nor  is  a  bill  of  sale  void  for  omitting  to  describe  the  place 
where  the  goods  assigned  are  situate.*^' 

Wlicn  a  bill  of  sale  is  executed  by  two  grantors,  one  only 
of  whom  is  in  j)os.session  of  the  goods,  it  is  not  sufficient  that 
the  affidavit  contains  a  description  of  sucli  one  only  who  is  so 
in  possession.'" 

In  another  ca.se,  however,  a  bill  of  sale  described  the 
grantors,  father  and  son,  by  their  true  addresses,  adding  thai 
they  were  l)oth  mantle  manufacturers,  c^inying  on  business 
together  under  a  specified  style.     They  had    formerly   carried 

(.1)  Wftllis  r.  Smith,  W.  N.  1SS2,  p.  77;  .•/.  r<  Fitzpatriok,  lit  f,.  R.  [r.  20«. 
(h)  Cooper  n.  Ibberson.  29  W.  R.  566  ;  44  L.  T.  :«)!). 
(r)  Exp.  Knii?htly,  rr  Moulson,  51  L.  .1.  Ch.  82:J. 
(./)  Throssell  r.  Marsh,  6.J  L.  T.  321. 

(r)  (rrecuhtvm  v.  Child.  21  Q.    H.  D.  2'.t  ;  .-.!)   L.  .1.  ij.  H.  17:    :w  W,  U.  itl.    «1 
L.  T.  .563. 
(n  Krp.  Hill,  re  Lane,  17  Q.  H.  D.  71 ;  :J  .Mor.  148 
(g)   Hooper  r.  Panncnter,  10  W.  R.  t!Vs. 
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on  that  business,  but  at  the  time  of  the  execution  of  the  bill 
of  sale  the  partnership  had  been  dissolved,  and  the  business 
was  carried  on  l)y  the  father  alone,  the  sou  being  in  his  em- 
ployment as  clerk.  The  propert}'  comprised  in  the  deed 
belonged  to  the  father  alone,  though  both  father  and  son  joined 
in  the  assignment ;  and  as  against  the  trustee  in  the  father's 
bankruptcy,  it  was  held  that  there  was  no  misdescription — 
firstly,  because  the  son,  not  being  a  bankrupt,  any  misdescri])- 
tion  of  him  was  immaterial ;  and,  secondly,  the  statement  that 
the  father  carried  on  business  with  his  son  was  not  misleading 
and  might  be  rejected  as  mere  surplusage.'"'  A  Company  is 
sufiiciently  described  by  its  incorporated  name  as  of  its 
principal  office.'" 
Occupation.  Occupation  means  the  principal  business  of  one's  life,  voca- 

tion, trade,  calling ;  the  business  which  a  man  follows  to 
procure  a  living  or  obtain  wealth  :  ''''  thus,  if  a  man  has  any 
office  or  occupation,  "  esquire "  or  "  gentlenaan "  is  not  a 
sufficient  description  ;  ''''  and  such  a  description  has  been  held 
improper  of  the  lessee  and  manager  of  a  theatre,'*'  or  of  a 
person  who  obtained  orders  on  commission,  and  was  a 
commercial  traveller ;  f^'  and  to  describe  a  spirit  retailer  as 
a  "trader"  has  been  held  too  general,'-"'  but  the  description 
in  a  petition  for  liquidation  of  a  farmer  as  a  "  cattle  dealer  "" 
has  been  held  sufficient.**'  A  merchant, '''  which  term  has 
been  held  to  include  a  person  who  was  a  shipbroker  and  coal 
merchant,'^'  a  contractor  and  financial  agent,'*'  a  government 
clerk,  an  insurance  clerk,'"  a  silk  buyer,'"''  a  law  clerk,'"' 
a   schoolmaster,'"'    a    solicitor,''''    or    his    clerk, '«'    must    be 

(ii)  Exp.  Pnpplewell,  re  Storey,  21  Uh.  D.  73. 

(i)  Shears  v.  .lacob,  L.  R.  1  C.  P.  513  •  35  L.  J.  0.  P.  241 ;  14  W.  R.  609 ;  14 
L.  T.  268. 

(e)  Tuton  ('.  Sanoner,  3  H.  &  N.  283 ;  27  L.  J.  Ex.  293 ;  6  W.  R.  545. 

id)  Brodrick  c  Scale,  L.  R.  6  C.  P.  98  ;  Allen  v.  Thompson,  25  L.  J.  Ex.  249  ; 
1  H.  &  N.  15  ;  4  W.  R.  5()6;  2  Jur.  N.  S.  451  ;  Adams  i:  Graham,  33  L.  J.  Q.  B.  71. 
12  W.  R.  282 ;  9  L.  T.  606 ;  10  Jur.  N.  S.  356. 

(e)  Exp.  Hooman,  re  Vining,  L.  R.  10  Eq.  63 ;  39  L.  J.  Bank,  4 ;  18  W.  R,  450. 

(/)  Matthews  c.  Buchanan,  5  T.  L.  R.  373. 

Q)  .Tames  v.  Macken,  L.  T.  J.  1879,  p.  139. 

(A)  Exp.  Kirkwood,  re  Mason,  27  W.  R.  806  ;  11  Ch.  D.  724 ;  40  L.  T.  566. 

(i)  Se  O'Connor,  27  L.  T.  O.  S.  27. 

(/)  Gugen  r.  Sampson,  4  F.  &  F.  974. 

(*■)   Sharp  V.  McHenr3',  38  Ch.  D.  427. 

(/)  Grant  v.  Shaw,  L.  R.  7  Q.  B.  700;  41  L.  J.  Q.  B.  305  ;  27  L.  T.  602. 

(m)  Adams  o.  Graham,  ,33  L.  J.  Q.  B.  71. 

(n)  M'Cue  V.  James,  19  W.  R.  158. 

(o)  Lee  c.  Turner,  20  Q.  B.  D.  773. 

(p)  Tuton  ti.  Sanoner,  27  L.  J.  Ex.  293. 

{q}  Dryden  v.  Hope,  9  W.  R.  18 ;  Brodrick  r.  Scale,  L.  R.  G  C'^P.  98 ;  Beales  r. 
Tennant,  29  L.  J.  Q.  B.  188;  1  L.  T.  295:  6  Jur.  N.  S.  628. 
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described  us  «U(li,  l)iil  in  (li-scTihln^  a  ilcrk  it  is  uiiiKits. 
siiry  to  statu  his  muster's  oetu|)uti()ii.  "'  When  in  un  ulliduvit 
of  execution  tlie  uttesting  witness  was  descrilutl  us  un 
accountant,  being  in  fact  clerk  to  an  accountant,  the  business 
being  nmnugcd  by  the  deponent,  who  was  allowed  occasion- 
ally to  do  accountant's  btisiness  on  liis  own  uccount,  the 
nume  of  the  principul  being  over  the  door,  it  was  lield  that 
the  affidavit  contained  a  sufficient  description  t>f  the 
witness's  occupation,'*'  but  where  the  grantor  of  a  l)ill  of  sale, 
described  us  an  uccountant,  was  u  clerk  in  tlie  accountant's  de- 
partment at  the  Euston  Station  of  the  London  and  North - 
W«'stern  Railway,  and  in  liis  leisure  time  was  occasionally 
employed  to  bulunce  tradesmen's  l)ooks,  tlie  descrij)tion  wa.s 
held  insufficient. '*■' 

But  the  Act  does  not  require  that  in  the  description  of  Occupation, 
occupation  details  should  be  given  of  every  way  in  whicli  the 
grantor  may  occupy  himself,  or  of  every  undertaking 
involving  a  liability  in  which  he  is  interested;  thus  a  griintor. 
who  led  the  life  of  a  country  gentleman,  occupying  himself  in 
the  ordiiuxry  avocations  of  country  life,  and  was  a  sleeping 
partner  in  several  businesses,  in  none  of  which  he  took  an 
active  part,  though  his  name  appeared  in  connection  with 
some  of  them,  was  held  sufficiently  described  as  of  Kings- 
down  House,  Sittingbourne,  in  the  county  of  Kent,  a  gentle- 
man, of  no  occupation.''"  And  so  a  woman  who  carried  on  h 
farm  which  had  l)eU)nged  to  her  deceased  husband,  merely  as 
his  executrix,  and  not  with  a  view  to  taking  ])ermanently 
to  it,  and  hiwi  no  other  occuj)ation,  was  held  sufficiently 
described  as  a  widow.'''  And  it  was  held  unnecessary  to 
describe  as  of  any  occupation  a  married  woman  who  was 
the  leaseholder  of  a  public  house,  the  licence  for  which  was 
taken  out  in  her  husband's  name,  he  conducting  the 
business.*^"'  In  another  case,  the  grantor  was  described 
as  a  widow,  about  to  remove  to  a  hotel  named  in  the 
bill  of  .sale.  It  appeared  that  she  had  been  a  licensed 
victualler   for   several  years    until  about   a  month   previous. 

(<j)  Lamb  r.  Bruce,  45  L.  J.  Q.  B.  538. 
(4)   BriflTffS  r.  Bobs,  L.  R.  3  Q.  H.  268. 

(r)   Larohin  c.  North-Wentern  Deposit  Bank,  },.  R.  10  Ki.  «4 ;  42  L.  J.  Kx.  1.H4 
23  W.  R.  325  ;  28  L.  T.  350. 
(J)  Feast  f.  Robinson.  70  U  T.  168;  H3  I..  J.  Ch.  321  ;  8  Rep.  191. 
(«•)   Luckin  r.  Hamlyn,  21  L.  T.  .166  ;   18  W.  R.  W. 
if)  Usher  r.  Mitrtin.  HI  L.  T.  778. 
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and  intended  to,  and  shortly  afterwards  did  resume  that 
occupation,  but  the  Court  of  Appeal  held  that  her  description 
as  a  widow  was  sufficient,  and  that  it  is  unnecessary  to  state 
any  former  or  future  occupation."" 

If  the  principal  occupation  is  stated,  it  would  seem  the 
section  is  satisfied  :  thus,  where  a  grantor  carried  on  two 
distinct  occupations,  of  which  only  one  was  described,  it  was 
held  that  the  grantor  being  otherwise  rightly  described, 
the  omission  of  some  other  description  which  was  not 
intended  or  likely,  nor  in  fact  did  deceive,  would  not  invali- 
date the  deed.'*'  So  when  a  foreman  tailor's  cutter,  who 
took  in  lodgers  at  his  house,  where  his  wife  also  kept  a  boarding 
school,  was  described  as  a  foreman  tailor's  cutter,  the  des- 
cription was  held  sufficient,  that  being  his  substantive  occu- 
pation ;  ''^  and  a  farmer  who  had  been  in  the  habit  of  discount- 
ing bills  was  held  sufficiently  described  as  a  farmer,  without 
adding  bill  discounter  to  his  description ;  but  if  farming  had 
not  been  his  substantive  occupation,  as,  for  instance,  if  he 
merely  farmed  for  amusement,  it  seems  it  would  have  been 
otherwise.''''  It  has,  however,  been  decided  in  the  Irish 
Courts  that  all  businesses  must  be  described,  and  a  widow 
possessed  of  a  farm,  and  also  trading  as  a  grocer  and  licensed 
vintner,  was  held  insufficiently  described  as  widow  and 
farmer.'^' 

Occupation.  A  peer  may  be  described  by  his  title,*^'  and  "  gentleman  " 

will  be  a  sufficient  description  of  one  who  was  of  no  occupation 
at  the  time  of  registering  the  bill  of  sale,  or  who  had  never  been 
engaged  in  any  regular  occupation,'*''  if  such  an  addition  is 
not  so  far  inapplicable  to  the  rank  of  society  in  which  he 
moves  as  to  mislead  ;  for  all  that  the  Act  means  is,  that  if  the 
party  has  an  occupation  he  must  state  it ;  it  does  not  mean 
that  if  he  has  none  he  must  expressly  say  so  ;  thus  an  attesting 
witness,  who  had  been  a  proctor's  managing  clerk,  but  had 
ceased  to  be  so  for  six  years,  since  which  time  he  had,  on  a  few 
occasions,  collected  debts  and  written  letters  for  other  persons 
and  hiid  drawn  bills  of   sale,  but   had   no   regular  occupation 

(a)  Exp.  Chapman,  re  Davoy,  45  L.  T.  268. 

(4)  Throssell  v.  Marsh,  5.3  L.  T.  321. 

(c)  £xp.  National  Deposit  Bank,  re  Wills,  26  W.  B.  624. 

{d)  Exp.  National  Mercantile  Bank,  re  Hayues,  28  W.  R.  848. 

(e)  Be  Fitzpatrick,  19  L.  R.  Ir.  206. 

(/)  Re  Earl  of  Limerick,  7  Ir.  .Jur.  N.  S.  65. 

(j)  Gray  v.  Jones,  14  C.  B.  N.  S.  743. 
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wiia  held  proptM'ly  tlosci-il)e<l  as  gentleman;'"'  ami  .so  was  a 
medical  .stiuk'nt  who  had  only  temporarily  acted  as  sur- 
jjuon'.s  assistant ;  '*'  and  where  in  the  affidavit  a  blank  was  left 
for  the  description  of  the  occupation  of  the  attesting  witneHS, 
which  had  not  hecn  filled  in, but  it  appeared  he  had  been  without 
occujiation  for  some  years  past,  the  registration  was  sup- 
ported." 

There  is  nothing  in  the  Act  which  requires  a  son,  bearing  Nameh  of 
the  same  name  as  his  father,  to  describe  himself  as  the  jrunuo. 
"  yonnger  "  in  a  bill  of  sale  and  affidavit  ;'■"  indeed,  under  the 
principal  Act  a  mistake  as  to  the  grantor's  name  was  im- 
material, as  the  section  makes  no  provision  for  the  name, 
merely  requiring  a  description  of  the  residence  and  occupa- 
tion ;''•  and  a  description  by  an  assumed  name  by  which  the 
party  is  known  is  sufficient ;  though  if  a  grantee,  in  order  to 
mislead  creditors,  knowingly  takes  a  bill  of  sale  in  a  namebj* 
which  the  grantor  is  not  generally  known,  the  deed  would  it 
seems  be  fraudulent  and  void.'-'^'  It  is  now  necessary  that 
the  grantee's  name  and  description  should  be  given  in  the 
bill  of  sale,  but  the  Act  does  not  avoid  a  bill  of  sale  because 
of  ambiguity  in  the  gnmtee's  name.  '"'  and  a  bill  of  sale 
given  to  a  grantee  in  his  trade  name  is  valid.'*'  It  would 
seem  that  the  statement  of  the  grantor's  name,  also,  may  be 
of  importance,  having  regard  to  the  scheduled  form. 

In  an  affidavit  of  registration  of  a  bill  of  sale  by  husband 
and  wife,  the  grantors  were  described  as  Alfred  Salmon  and 
h^dith  Campbell  Salmon,  his  wife.  The  husband's  true  name  was 
(Jeorge  Henry  Arthur  Salmon,  and  the  misdescription  wa.s 
purposely  made  by  both  grantors  in  order  to  conceal  the  fact 
that  they  had  given  a  bill  of  sale,  l)ut  the  registration  was 
upheld.  In  giving  judgment.  Field,  J.,  observed  that  it 
would  be  giving  too  broad  a  construction  to  hold  that  the 
provisions   of  the  section   were  meant    to    include    a   correct 

(a)   Smith  f.  Chpose,  46  L.  J.  C.  P.  158  ;  1  C.  P.  D.  60 ;  i4  W.  R.  368 ;  33  I..  T. 
670 

(A)   Sutton  r.  Hath,  1  F.  i  F.  162. 

(c)  Exp.  Yount?,  re  Symonds,  42  L.  T.  744  ;  28  W.  R.  Oil. 
{d)   Vo\\\«OT  r.  Trtvlor,  1  L.  T.  N.  S.  67. 

(*)  Exy.  M'Hattie,  re  Wood,  10  C'h.   D.  398;    30  L.   T.  373  ;    27  W.  R.  327  ;  4rt 
L.  J.  Bank.  26. 

(J)  Ct'iitral  Bank  t-.  HawkinH,  P2  L.  T.  0<>1. 
(g)  SimmoHH  r.  Wixxlward  [1892],  A.  C.  100. 
(A)   Monson  v.  Milncr,  8  T.  L.  R.  +17. 
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statement  of  the  grantor's  christian  name.'"'  But  it  is  other- 
wise if  a  mis-statement  of  christian  name  is  coupled  witli 
misdescription  of  occupation;  and  when  the  grantor  of  a 
bill  of  sale  was  described  as  Kendrick  Turner,  tutor,  his 
name,  in  fact,  being  Frederick  Henry  Turner,  and  his  occu- 
pation that  of  a  schoolmaster,  registration  was  held  to  be 
avoided.'''''' 

Occupation.  Care  should  be  taken  to  describe  the  occupation  followed 

at  the  time  of  registering  the  bill  of  sale;'''  for  though  no 
former  or  proposed  occupation  need,  it  seems,  be  stated,'" 
where  the  grantor  was  described  as  "  until  lately  a  commerci.il 
town  traveller  and  agent,"  it  was  held  that  his  occupation  at 
the  time  of  registration  was  not  sufficiently  described  ; ''*'  and 
so  where  the  grantor,  who  had  formerly  carried  on  a  wine,  spirit 
and  general  business  as  sole  owner  under  the  style  of  a  Supj;] y 
Association,  was  described  as  so  carrying  on  business  under 
such  style — he  in  fact  for  some  months  having  ceased  to 
be  owner,  or  to  have  any  share  in  the  business,  where  ]iv 
rt^mained  only  as  paid  manager  under  the  supervision  of  the 
person  whose  property  the  business  had  become— the  occupa- 
tion was  held  mis-described,  although  the  licences  were  taken 
out  in  the  grantor's  name,  which  still  appeared  over  the  shop.'''' 
But  if  the  description  gives  a  true  indication  of  the  grantor's 
calling,  by  which  he  can  be  identified,  that  is  a  sufficient 
compliance,  though  he  may  not  be  actively  following  that 
calling  at  the  time  of  registration,  as,  for  example,  the 
description  of  the  grantor  as  contractor  and  financial  agent,  he 
for  five  years  having  ceased  to  actively  carry  on  business;-"' 
or  as  a  commercial  clerk,  he  having  for  some  weeks  been  our 
of  employ;  for  the  Act  requires  the  grantor's  ordinary  occu- 
])ation  to  be  stated,  though  at  the  moment  he  may  be  out  of 
employ.'*' 

^^'"'f  In  every  case  the  test  will  be,  is  the  misdescription  one 

iTivaiiiiates.        that  IS  calculated  to  deceive  creditors, '"'  and  the  burden  of 

(a)  Downs  v.  Salmon,  20  Q.B.D.  775  ;  36  W.  R.  810 ;  67  L.  J.  Oh.  454  ;  59 1..  T.  375. 

lb)  Lee  V.  Turner,  20  Q.  B.  D.  773  ;  59  L.T.  320. 

(r)  Button  r.  O'Neill,  4  C.  P.  D.  354. 

(rf)  Exj}.  Chapman,  re  Davey,  45  L.  T.  Z68. 

(e)  Castle  e.  Downton.  5  C.  P.  0.  56 :  41  L.  T.  528 ;  49  L.  J.  C.  P.  6. 

(/■)  Cooper  r.  Davis,  48  L.  T.  831  ;   (C.A.)  32  W.  R.  329. 

(g)  Sharp  c.  McHenri"  38  Ch.  IJ.  427. 

(A)  Martinson  c.  Consolidated,  .'.c,  Co.,  5  T.  L.  R.  353. 

(i)   Exp.  M'llatUe,  re  Wood,   10    ■  h.   D.  398;   39  L,  T.  373  ;  48  L.  .T.  Bank.  26. 
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pn)of  is  oil  th*'  piTsoii  st-ckiii^  to  shew  that  the  rcHidence  or 
occupution  of  tin;  fjniiitor  or  witness  is  othiT  than  dfscrilxHl." 
If  the  description  is  snliHtuiitiaily  corrert.  so  that  iriilitors 
wouhl  not  lie  misled,  an  erron«!ons  luldition,  as  of  a  wron^ 
county,  will  not  vitiate  the  iiill  of  sale.'*'  and  the  sufficiency 
of  the  de.scription  must  dep«Mid  on  the  circumHtauccs  of  each 
OJise,  and  is  a  (piostioii  for  tlie  .jnd^e  and  not  for  the  jury."* 

When  there  are  two  attesting  witnesses,  the  hill  of  .sale 
will  he  invalid  unless  hoth  are  descrihed  iti  the  affidavit ;  •'' 
but  where  a  l)ill  of  .sale  was  executed  under  the  common  seal 
of  a  trading  Company,  and  opjjosite  the  seal  were  set  the 
names  of  two  of  the  Directors,  who  jjurported  to  sign  as 
Directors,  and  the  document  was  countersigned  by  the  Secre- 
tary, who  in  the  affidavit  of  execution  stated  that  he  saw  the 
bill  of  sale  sesiled  with  the  seal  of  the  Com])any,  and  counter- 
signed l)y  two  of  the  Directors  who.se  signatures  ai)])oared 
sub.scribed  thereto,  the  affidavit  was  held  sufficient  without 
giving  a  description  of  the  Directors  whose  names  appeared 
on  the  bill  of  sale.''' 

If  the  affidavit  is  defective,  aiijilication  was  under  the 
former  practice  made  to  remove  the  liill  of  sale  from  the  file, 
and  for  leave  to  file  a  fresh  copy  with  amended  affidavit;'-^ 
and  under  the  provisions  of  sec.  14,  any  Judge  of  the  High 
Court,  on  being  .satisfied  that  the  omissicm  or  mis-statement 
of  the  name,  residence  or  occupation  of  any  person  was 
accidental  or  due  to  inadvertence,  may,  in  his  discretion, 
order  such  omission  or  mis-statement  to  be  rectified  in  the 
manner  prescribed. 

(3)  Under  the  Bills  of  Sale  Act,  18.'>4,  it  was  optional  to  file  Bopistmiion. 
the  original  bill  of  sale  or  a  copy,  and  the  officer  could  not 
refuse  to  receive  the  original,  but  by  the  section  the  co])y,  and 
not  the  original,  is  to  be  filed  with  the  registrar.  It  was  held 
that  the  altenition  or  destruction  of  the  original  schedule 
before  registration  did  not  affect   the  rvgi.stration   of  a  co|)y, 

(a)  autton  r.  Bath,  27  L.  .1.  Kx.  388 ;  3  H.  i  N.  382  ;  Grant  r.  Shaw,  I,.  R.  7  Q. 
B.  700. 

(6)  Hewer  c.  Cox,  30  L.  J.  Q.   H.  73;   txp.  McHattic,  rr  W.kkI.  .TO  L.  T.  137. 

(c)  Phillips  r.  Burt,  2  F.  4  F.  882. 

id)  Pickiird  c.  Marriaire,  1  Ex.  D.  .S6t;  FoiiIjIiukiup  r.   Loo,  L.   11.  7  Ir.  V.   L. 
B.IO;  3  Ir.  .Iiir.  N.  S.  224. 

(<■)  ShearH  i:  .lacoli,  L.  R.  1.  ('.   P.  513  ;  Doffell  r.  White,  L.  R.  I  C.  V.  \U    3 
L.  .1.  C.  P.  25;   15  W.  R.  es;  15  I^.  T.  211. 

if)  Re  WriKht,  27  h.  T.  102;  re  O'Brien,  10  Ir.  C  L.  App.  33. 
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the  property  in  the  goods  passing  on  the  execution  of  the  bill 
of  sale.'"' 

It  is  not  the  registrar's  province  to  inquire  whether  the 
bill  of  sale  and  aflBdavit  comply  with  the  provisions  of  the  Act, 
his  duties  being  purely  ministerial.**' 

By  sec.  41  of  the  Stamp  Act,  1891 .  a  bill  of  sale  is  not  to  be 
registered  under  any  Act  for  the  time  being  in  force  relating 
to  the  registration  of  bills  of  sale  unless  the  original,  duly 
stamped,  is  produced  to  the  proper  officer.  The  absence  of  a 
proper  stamp  would  not,  however,  invalidate  the  registration  ; 
as  under  sec.  15,  Stamp  Act,  1891,  the  instrument  may  be 
stamped  on  payment  of  the  unpaid  duty,  and  the  penalty 
therein  mentioned. 

As  by  the  section,  coupled  with  sec.  8  of  the  amendment 
Act,  a  bill  of  sale  shall  be  filed  with  the  registrar  within  seven 
clear  days  after  the  execution  thereof,  it  would  seem  that  a 
bill  of  sale  made  or  given  on  the  first  of  the  month  will  be  in 
time  if  registered  on  the  eighth,  unless  that  day  happens  to  be 
a  Sunday,  or  other  day  on  which  the  registrar's  office  is  closed, 
when  registration  will  be  valid  if  made  the  following  day  on 
which  the  oflfice  is  open.''''  A  bill  of  sale  executed  in  any 
place  out  of  England  shall  be  registered  within  seven  clear 
days  after  the  time  at  which  it  would,  in  the  ordinary  course 
of  post,  arrive  in  England,  if  posted  immediately  after  the 
execution  thereof.'*" 

(3.)  If  the  bill  of  sale  is  made  or  given  subject 
to  any  defeasance  or  condition,  or  declara- 
tion of  trust  not  contained  in  the  body 
thereof,  such  defeasance,  condition,  or 
declaration  shall  be  deemed  to  be  part  of 
the  bill,  and  shall  be  written  on  the  same 
paper  or  parchment  therewith  before  the 
registration,  and  shall  be  truly  set  forth  in 
the  copy  tiled  under  this  Act  therewith  and 
as  part  thereof,  otherwise  the  registration 
shall  be  void. 

(a)  Green  v.  Attenboroufjh,  3  H.  &  C.  168  ;  34  L.  .1.  Ex.  8H  ;  13  W.  R.  185 ;  11 
L.  V.  513. 
(A)  Needham  v.  Johnson,  8  B.  &  S.  190  ;  15  W.  R.  346 ;  15  L.  T.  467. 

(c)  Sec.  22  (1878) ;  Williams  v.  Burgess,  12  Ad.  &  E.  635. 

(d)  Sec,  8  (1882). 
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A  defeasance  is  iin  instrument  which  defejits  the  force  or 
oporiition  of  some  other  deed  or  estate,  and  that   which  in  the 
same  deed  is  called  a  condition,  when  in  a  se|)arate  deed  is    a 
defeasiincL'.'"' 

Conditions  may  he  either  priH-edent,  suhsequent,  or  inher- 
ent ;  a  condition  is  precedent  where,  unless  it  is  complied 
with,  the  estate  does  not  arise ;  it  is  subsequent  where,  if  it  is 
broken,  the  estate  is  defeated;  it  is  inherent  where  the  estate 
is  (|iialified,  restrained  or  charj^ed ;  in  every  case  it  denotes 
something  which  prejudicially  affects  the  interest  of  the 
donee.'*' 

But  the  meaning  of  the  defeasance  or  condition  mentioned 
in  the  sulj-section  is  not,  it  seems,  so  limited,  and  the  sub- 
seetion  applies  to  any  defeasance  or  condition  in  favour  of 
either  part}- ;  the  oliject  being  to  avoid  a  bill  of  sale,  in  respect 
of  the  chattels  comprised  therein,  if  given  subject  to  a 
defeasance  or  condition  not  expressed  on  the  face  of  it, 
whether  in  favour  of  the  grantor  or  grantee,  and  thus  not 
stating  the  true  contract  between  the  parties,  or  the  terms  on 
which  the  chattels  are  redeemable  '*' 

Before  this  decision  it  had  been  held,  under  sec.  2  of  the  Defeasanoe  o 
Bills  of  Sale  Act.  ISb-i,  that  the  defeasance,  condition  or  """ '  "'"■ 
declaration  of  trust  contemplated  l)y  the  section  was  such  as 
is  usually  found  appended  to  a  l)ill  of  sale,  affecting  its 
operation  as  between  the  grantor  and  grantee,  by  diminishing 
the  rights  of  the  grantee  in  the  estate  purported  to  be  granted, 
or  affecting  them  prejudicially  in  favour  of  the  grantor,  and  did 
not  include  an  independent  agreement  not  (pialifying  the  rights 
of  the  grantee;  and  that  the  object  of  the  j)rovision  was  to  pre- 
vent creditors  being  defrauded  by  sham  bills  of  sale,  by  which 
the  whole  interest  of  the  grantor  is  apparently  transferred, 
whereas  in  reality  he  retains  some  interest  in  the  subject 
of  the  transfer.'""  So  when  with  a  registered  bill  of  sale 
expressed  to  be  nuide  in  consideration  of  jB130  to  be  repaid 
by  certain  instalments  without  interest,  the  whole  to 
become  payable  on  default  in  any  instalment,  the  sum  in 
fact  luivanced  being  oidy  £'100,    the    £:?0    being    charged  Ijy 

(a)  Cora.  Dijf.  Defea«nnce. 
(6)  Co.  Litt.  201  a. 

(c)  Eilwanls  c.  Marcos  [1891',  1  Q.  B.  5ti7  ;  70  L.  T.  1h2  ;  1  Minis.  70;  63  L.  J. 
Q.  U.  383. 

(d)  Robinson  r.  CoIlinKWood,  17  C.  B.  N.  8.  777 ;  31  L.  .1.  C.  P.  IB  :  l.t  W.  H.  H| ; 
10  Jur.  N.  S.  lOeO;  11  L.  T.  N.  8.  313. 
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way  of  bonus  and  interest,  a  written  memorandum  was 
signed  by  the  mortgagor  at  the  same  time  as  the  bill 
of  sale,  which  stated  that  the  £30  was  to  be  paid  in  full, 
notwithstanding  that  the  money  secured  by  the  bill  of  sale 
might  be  repaid,  or  the  mortgagee's  right  under  it  enforced 
Ijefore  the  expiration  of  the  time  limited  for  payment,  want 
of  registration  of  the  memorandum  securing  a  bonus  to  the 
grantee  was  held  not  to  be  such  a  defeasance  or  condition 
within  the  section  as  to  affect  the  validity  of  the  Ijill  of  sale.'"' 
The  memorandum  in  that  case  was  not  in  fact  a  condition,  and 
the  observations  of  James,  L.J.,  to  the  effect  that  a  condition 
to  be  within  the  sub-section  must  be  something  prejudicially 
affecting  the  position  of  the  donee,  are  now  stated  to  have 
been  ohiter,  and  unnecessary  to  the  decision.'*' 


Defeasance  or 
condition. 


But  a  collateral  arrangement  respecting  the  application  of 
the  consideration  money  is  not  necessarily  a  condition  or 
declaration  of  trust  ;  as  where  a  grantor  borrowed  £290  on 
the  understanding,  which  he  kept,  that  he  was  thereout  to 
pay  to  the  lender  £235  due  to  him  on  an  old  bill  of  sale  of  the 
same  chattels.*'''  Nor  does  the  deposit  by  the  grantor  of  a 
policy  of  insurance  at  the  time  of  executing  a  bill  of  sale,  by 
way  of  collateral  security  for  the  same  debt,  operate  as  a 
defeasance;'***  and  as  a  debt  is  not  defeated  bj- being  paid,  a 
collateral  agreement  that  the  grantee  would  first  resort  to 
securities  other  than  the  bill  of  sale,  was  held  not  to  be  a 
defeasance,  though  admitted  in  evidence  to  prevent  the 
grantee  recovering  on  the  bill  of  sale.'*' 

But  when  a  bill  of  sale  does  not,  on  the  face  of  it,  express 
the  true  contract  between  the  parties,  any  collateral  agreement 
by  way  of  defeasance,  condition,  or  declaration  of  trust, 
whether  in  favour  of  one  party  or  the  other,  will  be  within  the 
sub-section.  So  where  husband  and  wife,  hj  a  bill  of  sale, 
assigned  to  the  claimant  chattels  in  their  dwelling-house  to 
secure  £300  with  simple  interest,  payable  by  instalments  ;  the 
wife,  by  contemporaneous  deed  mortgaging  to  the  claimant 
her  reversionary  interest  under   a  will,  to  secure  the  same 

((/)  Exp.  Collins,  re  Lees  ;  L.  R.  10  Cli.  367  ;  41  L.   J.   Bank.  78  ;  32  L.  T.  108 ; 
23  W.  R.  862. 

(4    Edwards  v.  Marcus  [1894],  1  Q.  B.  587. 
(c)  Thomas  v.  Searles  [1891],  2  Q.  B.  408. 
{d)  Carpenter  v.  Deen,  23  Q.  B.  D.  666. 
(e)  Heseltine  v.  Simmons  [1892],  2  Q.  B.  547. 
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(leljt,  with  C()in|M>uud  iiiti-n-st,  jui^ulile  l)y  iiistulmentM  on  tlu- 
Hjiiiio  dayH  lis  ineiitiomvl  in  thu  bill  of  sale,  both  HtcuritieK 
bi'inj^  given  uh  part  of  the  sniae  transaction;  it  was  held  that 
the  agreement  in  the  mortgage  to  pay  compound  intcreHt  woh 
a  condition  under  the  sub-Hcction,  which  beintj  unregistered 
avoided  the  regiMtration  of  the  bill  of  sale/"'' 

it     was    formerly     doubted    whether    a   collateral     parol  Defe»*»iice 
111  1    r  /mi.  1  orooniliiioti. 

.igroement   could    be    a  defeasance.'"'       iJut  where  a    person 

purchased  household  furniture,  and  being  unable  to  jjay 
for  it  at  the  time,  offered  to  do  so  by  weekly  instalments, 
which  the  vendor  consented  to  accept,  a  bill  of  sale  being 
given  to  secure  the  purchase-money,  which  was  made  payable 
in  one  sum.  it  was  held  that  the  antecedent  parol  arrange- 
ment to  ])ay  by  instalments  was  a  condition  within  the 
section,  and  as  such  should  have  been  reduced  into  writing 
and  have  appeared  on  the  registered  copy  of  the  bill  of 
sale.'" 

And  where  with  a  Ijill  of  sale  repayable  by  instalments  the 
grantor  contemporaneously,  in  respect  of  the  same  loan  and 
as  part  of  the  same  transaction,  gave  the  grantee  a  promissory 
note  for  the  total  amount  of  the  loan  and  interest  payable  by 
the  same  instalments  as  in  the  bill  of  sale,  the  whole  sum 
remaining  unpaid  to  become  due  on  default  in  payment  of  one 
instalment,  it  was  held,  having  regard  to  the  identity  of  dates 
and  figures,  that  there  was  only  one  contract  embodied  in  the 
bill  of  sale  and  promissory  note,  and  as  if  the  amuunt  of  the 
latter  were  paid,  either  to  the  grantee  or  a  third  person,  who 
might  discount  it,  the  former  would  have  no  further  effect 
and  would  ho  defeated,  the  note  therefore  operated  as  a 
defeasance  of  the  bill  of  sale  and  ouglit  to  have  been 
registered.'""  Nor  will  the  fact  that  persons  other  than  the 
grantor  join  in  the  j)romissory  note  alter  its  operation  as  a 
defciusance.  •''  But  the  promissory  note  itself  is  not  avoided, 
and   the  amount  secured  l)y  it  may  be  recovered.'-^ 

An  agreement  was  entered  into  ])roviding  that  a  deed  of 
covenant     and     bill     of     sale    should     be    given     to     secure 

(.1)  Kdwarfis  r.  Miircu«  1 18W  ,,  1  Q.  B.  687. 

(i)  Exp.  Popplpwell  re  Storey,  21  t'h.  D.  bl. 

(r)   Exp.  Soutlmin,  43  L.  J.  Bank.  39;   17  Eci.  57H ;  22  \V.  R.  WK) ;  .JO  U.  T.  IJ2. 

(rf)  CduiiBell  r.  London  i  Weslminstor  Loan  Co.,  10  (J.  H.  H.  512. 

(«)  Onn  r.  Kishor,  5  T.  L.  R.  504. 

(O  Monetary  A<l\ivnco  Co.  r.  Cater,  20  Q.  B.  1).  7»o. 
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principal  and  capitalized  interest  accrued  due  on  an 
existing  mortgage,  together  with  compound  interest  on 
the  sum  secured.  The  bill  of  sale  was  given,  but  omitted 
the  stipulated  provisions  for  compound  interest  which, 
however,  were  inserted  in  a  deed  of  covenant  siabsequently 
executed  in  pursuance  of  the  agreement.  The  registration 
of  the  bill  of  sale  was  held  void  on  the  ground  that  the  true 
agreement  between  the  parties  was  not  set  forth,  for  a  bill  of 
sale  must  not  be  dependent  for  its  real  effect  on  some  other 
document.'"' 

On  the  other  hand,  it  was  unnecessary  to  state  in  the  bill 
the  name  of  the  person  really  advancing  the  money,  unlass 
there  be  some  trust  in  favour  of  the  grantor ;  and  where 
on  an  execution,  the  plaintiff  paid  the  sheriff  the  amount 
of  levy  and  bought  the  goods  by  bill  of  sale,  but,  as  a  fact, 
he  was  merely  solicitor  for  the  person  finding  the  money 
the  transaction  was  held  valid  against  a  subsequent  execution 
creditor.'*' 

A  verbal  agreement  not  to  register  a  bill  of  sale,  in  con- 
sideration of  which  a  larger  bonus  is  given,  need  not  appear 
on  the  filed  copy,  and  is  not  a  condition  or  defeasance  ;  ''*  nor  is 
a  hiring  agreement  entered  into  subsequently  to  an  absolute 
bill  of  sale,  and  forming  a  separate  and  distinct  transaction.'"" 
Defeasance  or  xt  may  be  laid  down  generally,  that  if  there  is  a  trust 

condition.  •'  o  ./  > 

between  the  grantor  and  grantee  rendering  the  deed  a  con- 
trivance to  secure  the  property  for  the  grantor's  benefit,  or  a 
device  against  the  general  body  of  his  creditors,  as  for 
instance,  a  contract  to  obtain  some  additional  advantage  in 
the  event  of  bankruptcy,  which  prevents  the  debtor's  property 
being  equally  distributed,  it  will  be  void  both  at  common  law 
and  as  against  the  policy  of  the  bankruptcy  laws ; '"  and  a 
power  of  revocation  has  always  been  deemed  a  strong  mark  of 
fraud,  for  it  virtually  leaves  the  property  in  the  settlor's 
hands :  and  so  it  has  been  held  where  an  unlimited  power  of 
sale  or  mortgage  is  reserved,  as  shewing  that  the  settlor  did 
not  bond  fide  intend  to  put  the  property  out  of  his  reach.'-''* 

(a)  Sharp  v.  McHenry,  38  Ch.  D.  427. 

(6)  Robinson  v.  Collinf?wood,  17  C.  B.  N.  S.  777. 

(c)  Exp.  Popplewell,  re  Storey,  21  Ch.  D.  73. 

(d)  Exp.  Shane,  re  McGinity,  29  S.  J.  70. 

(e)  Exp.  Mackay,  re  Jeavons,  L.  R.  8  Ch.  643  ;  43  L.  J.  Bank.  68 ;  28  L.  T.  828  ; 
1  W.  R.  664. 

(  f )  Tarback  v.  Marbury,  2  Vem,  510. 
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Under  3  Geo.  IV.  c.  39,860.  •!•,  in  which  the  words  iin;  hoiih- 

what  thesiirae  iw  in  the  present  suctinii,  it   has   heuii   hi;Ul  not 

to   he  an  objection  to  a  warrant  of  attorney  that  |>art  of   the 

defeasance  wjus  written  on  a  neparate  sheetof  paper  annexed.'"' 

In  case  two  or  more  bills  of  sale  are  ^iveu,  com-  i'ri..iiiyof  uiu«, 
prisin<^  in  wliolf  or  in  part  any  of  the  name  chattels, 
they  shall  have  priority  in  the  order  of  date   of  their 
registratiim  respectively  as  regards  such  chattels. 

The  provisions  of  the  section  arc  appliciiblu  to  all  bills  of 
sale  whether  absolute  or  by  way  of  security  for  the  payment 
of  money.'*'  , 

Before  the  amendment  Act  it  was  decided  that  where 
there  are  conflicting  bills  of  sale  the  date  of  registration 
determines  their  priority  ;  and  if  one  of  them  is 
uiu-egistered,  the  registered  document  will  prevail,  for  the 
sub-section  is  of  general  application,  and  does  not  confer 
priority  only  as  against  the  i)ersons  named  in  sec.  8  of  the 
principal  Act ;  thus  the  title  of  the  holder  of  a  prior 
unregistered  bill  of  sale  is  postponed  to  that  of  a  mort- 
gagee claiming  under  a  subsequent  dul}-  registered  bill 
of  sale  over  the  same  chattels ;''''  and  it  is  immaterial 
whether  the  grantee  under  the  registered  or  unregistered 
instrument  is  in  possession  of  the  goods. *'" 

This  rule  is  now  modified  in  cases  of  conflict  between 
absolute  bills  of  sale  governed  by  the  principal  Act  and 
securities  to  which  the  amendment  Act  applies.  For  as  by 
an  absolute  bill  of  sale  the  grantor  parts  with  his  whole 
interest  in  the  goods,  he  is  not  the  true  owner  at  the  time  of 
giving  a  subsequent  security  over  them.  In  such  a  case, 
sec.  5  of  the  amendment  Act  avoids  the  subsequent  bill  of 
sale  except  as  against  the  grantor,  and  it  does  not  take 
priority  of  the  first  deed.  Thus  an  absolute  unregistered  bill 
of  sale  executed  in  188")  was  held  not  to  be  ])ostponed  to  a 
bill  of  sale  given  in  1888  to  secure  payment  of  money,  and  duly 
registered   under   the   amendment   Act.'"      Hut   this    is    not 

(a)   Biirdekin  c.  PotUir,  1  Dowl.  N.  S.  l.Jl. 
(6)  Tuck  p.  Southern  CounticH  Depimit  Bank,  41  C.  D.  471. 
(<•)  Conelly  c.  Steer,  7  Q.  B.  D.  520  ;  46  L.  T.  VVi  ;  20  W.  H.  520 ;  M  L.  J.  Q.  H. 
326. 
((i)  Lyons  c.  Tucker,  7  Q.  B.  D.  523  ;  46  L.  T.  403,  reversing  «.  c.  6  Q.  B.  D.  6<J0, 
(«)  Tuck  r.  Southern  Counties  Deposit  Bank,  43  C.  D.  471. 
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so  if  both  bills  of  sale  are  given  to  secure  the  payment 
of  money,  for  the  grantor  has  an  equity  of  redemption,  and 
is  the  true  owner  of  the  goods,  subject  to  the  security  he 
has  created.'"'  Consequently  such  bills  of  sale  would  seem 
to  take  priority  in  the  order  of  date  of  their  registration, 
and  the  rule  would  probably  be  the  same  if  both  Ijills  of 
sale  are  absolute,  or  given  Ijefore  the  commencement  of  the 
amendment  Act. 

Formerly  registration  conferi'ed  no  priority  against 
claimant's  other  than  execution  creditors  or  a  trustee  in  bank- 
ruptcy ;'*'  nor  did  a  subsequent  bill  of  sale  holder  obtain  any 
priority  by  taking  possession ;  and  where  a  non-trader  gave 
on  the  10th  February,  a  bill  of  sale  to  A.  as  security  for 
advances,  and  on  the  28th  Februarj-  a  second  bill  of  sale  of 
the  same  goods  to  B.,  who  had  no  notice  of  A.'s  bill,  both  bills 
being  duly  registered  ;  on  B.  taking  possession  and  selling  the 
goods  after  notice  of  A.'s  claim,  the  debtor  having  become 
bankrupt  between  the  seizure  and  sale,  it  was  held  that  B.  had 
not  acquired  any  priority  over  A.,  since  A.'s  legal  title  to  the 
goods  was  complete  against   B.   without   taking  possession.''^' 

Priorityof  title.  When,  however,  execution  was  levied,  an  unregistered 
security  was  displaced  altogether,  and  the  title  of  a  registered 
bill  of  sale  holder  prevailed;''"  nor  could  the  holder  of  a 
prior  unregistered  bill  of  sale  set  up  a  duly  registered  later 
bill  of  sale  against  a  trustee  in  bankruptcy,'"  and  a 
registered  mortgagee  was  entitled,  as  against  the  debtor's 
trustee  and  a  jjrior  uiu-egistered  mortgagee,  to  such  goods 
as  had  not  been  seized  by  the  latter  before  an  act  of  bank- 
ruptcy.'-'^' But  on  an  interpleader  between  the  grantee  of  a 
bill  of  sale  and  an  execution  creditor,  the  latter  was  permitted 
to  defeat  the  title  of  the  former  hj  setting  up  a  prior  bill  of  sale 
to  a  third  party,  or  to  shew  that  the  claimant  had  no  title  at 
the  time  of  seizure.'^'  And  the  fact  that  a  bill  of  sale  is  set 
aside  as  void  against  the  trustee  in  bankruptcy  of  the  grantor 

(a)  Thomas  v.  Searles  [1891],  2  Q.  B.  408. 
(6)  Hills  «.  Shepherd,  1  F.  &  F.  191. 

(c)  Exp.  Allen,  re  Middleton,  40  L.  J.   Bank.  17  ;  11  Eq.  209  ;  19  AV.   R.  274  ; 
Payne  v.  Cales,  38  L.  T.  355. 

(d)  Richards  v.  James,  36  L.  J.  Q.  B.  llfi. 

(e)  Nicholson  v.  Cooper,  27  L.  J.  Ex.  393  ;  Hunter  v.  Turner,  32  L.  T.  556  ;  23 
W.  R.  792. 

(/)  Exp.  Leman,  re  Barraud,  4  Ch.  D.  23  ;  iH  L.  .T.  Bank.  38;   25  W.  R.  65  ;  35 
li.  T.  422. 

isdeu  i-.  Barrow,  23  L.  J.  Ex.  134  ;  9  Kx.  514 ;  Richards  v.   Jenkins,  18 
451. 


(a)  Gads(: 
Q.  B.  D.  451 
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(locK  not  entitle  tlie  tiiisteu  to  stand  in  the  placfur  i  lie  ^fnuittc. 
!UmI  thus  accpiire  j)riority  over  tlie  j^nintee  under  a  valid  l)ill 
of  sulo  subse(|uentl3'  executed  by  the  grantor;'"'  nor  eould  a 
trustee  take  advantage  of  an  execution  vo^d  against  himself, 
to  invalidate  a  hill  of  sale  comprising  (-hattels  which  were  not 
in  the  apparent  possession  of  the  grantor  when  the  jietition  for 
l)ankruptcy  or  li(|uidation  was  filed.'*' 

As  registration  is  ni>w  essential  to  the  validity  ol  l)ills  of 
sale,  which,  hy  see.  8  of  the  amendment  Act,  aic  void 
in  respect  of  the  pi-isonal  chattels  comprised  therein,  unless 
registered,  the  clause  would  seem  to  ajjpl}' and  confer  priorityi 
although  the  second  mortgagee  takes  his  security  with  notice 
of  a  prior  mortgage,  at  all  events  where  the  time  for  regi.stering 
the  first  hill  of  sale  has  elap.sed  without  registration  ;  and  it 
would  therefore  appear  that  the  rule  laid  down  hy  Lord  Ilard- 
wicke  in  liC  Neve  i--.  Le  Neve,'""'  will  not  he  applicable.  By 
tliat  rule,  a  puichaser  with  notice  of  a  right  in  another  is 
lial)le  to  the  same  extent  and  in  the  same  manner  as  the  j)erson 
from  whiiiii  hi-  made  the  purchase,  and  an  estate  in  the  hands 
of  a  sulise(|Uent  purchaser  or  mortgagee,  with  notice  of  a  prior 
defective  mortgage,  will  he  hound  hy  it.  It  is  only  when  the 
notice  is  .so  clearly  proved  as  to  make  it  fraudulent  in  the 
purchaser  to  take  and  register  a  convej'ance  in  prejudice  of 
the  known  title  of  another,  that  the  registered  deed  will  he 
affected,^'"  for  a  j)urchaser  or  mortgagee  is  not  hound  to  make 
inquiries  with  a  view  to  the  discovery  of  unregistered 
instruments,  though  he  may  he  hound  hy  actual  knowledge  of 
them.''* 

Subject,  it  may  be,  to  sec.  5  of  the  amendment  Act, ''"""'>' °""^''- 
if  the  grantee  permits  the  grantor  to  have  possession  of 
the  goods,  and  thus  enal)les  him  to  hold  himself  forth  to  the 
world  as  having  not  only  the  ])ossession  hut  the  ])ro])erty  in 
them,  as  when  he  is  permitted  to  carry  on  his  trade,  a  |)ur- 
chaser,  in  the  ordinary  course  of  business,  without  notice  of  the 
l)ill  of  sale,  has  been  held  to  obtain  a  good  title;  thus,  wherca 
farmer  and  dealer  granted  a  bill  of  sale  overall  his  growing  crops, 
goods,  chattels  and  effects,  which  then  or  thereafter  should  be 
on  or  about  his  farm  and  premises,  and  was  allowed  to  remain 

(a)  AV;..  PayiK-,  re  OnwH,  U  Ch.  D.  ».i9  ;   W  L.  T.    'HVX ,    '7  W.  H.   »»W. 

(A)  Exp.  lilailjerjf,  re  Toomor,  23  Cli.  D.  2.5 1. 

(r)  Ami).  W«  ;  2  W.  &  T.  h.  Ch.'*os,  «th  cil.  2«. 

(rf)  WyHtt  r.  liirwell.  10  Vcs.  Vm. 

(e)  Lee  p.  CUitton,  Ml  L.  .1.  Cli.  l>*  -.  J I  W.  H.  !>12  ;  .C>  I,.  T.  .si. 
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in  possession  and  carry  on  his  farm,  it  was  held  that  he  liad 
implied  authority  to  sell  the  farm  produce  in  the  ordinary 
course  of  his  Ijusiness,  and  that  the  bill  of  sale  holder  had  no 
cause  of  action  against  a  purchaser  in  good  faith,  and  without 
notice;'"'  and  so  where  the  grantor  of  a  bill  of  sale.beinga  horse 
dealer  was  by  the  deed  authorized  to  hold,  make  use  of  and 
possess  the  goods  comprised  in  it,  he  covenanting  not  to  dis- 
pose of  them  without  the  grantee's  consent  in  writing,  a 
purchaser,  without  notice  of  the  bill  of  sale,  was  held  to  have 
acquired  a  good  title  to  a  horse,  included  in  the  deed,  sent  by 
the  grantor  to  a  repository  for  sale  by  auction,  in  the  ordinary 
course  of  his  business.'*' 
Priority  of  title.  But  if  the  sale  is  not  in  the  ordinary  course  of  the  grantor's 
business,  a  purchaser  or  person  dealing  with  the  goods,  though 
without  notice  of  the  bill  of  sale,  will  be  liable  in  an  action  of 
trover  at  the  suit  of  the  grantee — thus  the  auctioneer  who  sells 
them  has  been  held  responsible.''''  A  grantor  having  given  a 
bill  of  sale  of  her  furniture  to  the  plaintiffs,  without  their 
consent  employed  the  defendants,  a  firm  of  auctioneers,  to 
sell  it  on  her  behalf;  and  they,  Avithout  notice  of  the 
bill  of  .sale,  having  sold  the  furniture  and  delivered 
it  to  the  purchasers,  were  held  responsible  to  the  plain- 
tiffs in  trover.''"  But  where  the  grantor,  without  the 
mortgagee's  knowledge,  took  to  the  defendant's  repository 
certain  horses  and  harness  included  in  the  bill  of  sale,  and 
entered  them  for  sale  by  auction,  but  before  they  were 
put  up  sold  them  privately  in  the  defendant's  yard,  the 
purchase-money  being  paid  to  the  defendants,  who  deducted 
their  commission,  handing  the  balance  to  the  grantor,  they 
were  held  not  guilty  of  a  conversion.^''  In  another  case,  where 
the  purchaser  of  goods  by  bill  of  sale  from  the  sheriff  per- 
mitted the  execution  debtor  to  continue  in  possession,  who 
afterwards  executed  another  bill  of  sale  to  another  person,  it 
was  held  that  the  first  bill  of  sale  holder  was  entitled  to 
recover  from  the  latter  ;  <•'''  and  where  the  jury  found  that  the 
grantor  sold  the  goods  fraudulently  and  not  in  the  ordinary 
way  of  his  business,  but  that  the  defendants  did  not  know  this 

(a)  National  Mercantile  Bank  o.  Hampson,  5  Q.  B.  D.  177  ;  49  L.  J.  Q.  B.  480; 
28  W.  R.  iii. 

(4)  Walker  r.  Clay,  42  L.  T.  369  ;  49  L.  J.  C.  P.  660. 

(c)  Cochrane  o.  Rymill,  27  W.  R.  776  ;  40  L.  T.  744 :   </.    Turner  v.  Hockey, 
56  L.  J.  Q.  B.  301. 

(d)  Consolidated  Co.  v.  Curtis  [1892],  1  Q.  B.  495. 

(e)  National  Mercantile  Bank  o.  Rymill,  44  L.  T.  767. 

(/)  Kidd  V.  Rawlinson,  2  B.  &  P.  59  ;  Jezeph  v.  Ingram,  1  Moo.  189. 
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1(11(1  bought  the  goods  b(itnifidt\  judgment  was  t-iitcrcul  tor  the 
phiiutiffs.'"*  So  wJiero  a  limdlord  who  had  distrained,  allowed 
the  tenant  to  sell  a  crop  of  wheat  included  in  a  liill  of 
sale  given  by  the  tenant,  in  order  to  jiay  the  incoming  valua- 
tion due  to  the  landlord  who  received  the  proceeds,  the  sale 
was  held  bad  against  the  mortgagee,  as  not  being  in  the 
ordinary  course  of  business,  and  the  landlonl  had  to  refund.'*' 

Again,  a  pledge  of  goods  comprised  in  a  l)ill  of  sale,  not 
lieing  in  the  ordinary  course  of  business,  was  held  not  to  prevail 
against  the  bill  of  sale  holder  ;  who  it  was  said  did  not  make 
the  grantor  his  agent  within  the  Factors  Acts  by  leaving  him 
in  possession  of  the  goods.'''  The  absence  of  a  covenant  by 
the  grantor  not  to  sell  or  disjiosc;  of  the  mortgaged  property 
(h)cs  not  affect  the  mortgagee's  rights  against  purchasers 
fi'om  the  grantor.'''' 

Rut  as  a  bill  of  .sale  r)idy  conferred  an  ef|uitable  title  to 
after-ae(juired  j)roperty,  a  pledgee  or  mortgagee  of  after- 
acquired  property,  wh(j  obtained  tlu!  legal  title  without  notice 
of  the  bill  of  .sale,  was  held  to  take  in  priority.''' 

So,  where  a  crantor  assigned  by  bill  of  sale  all  chattels  fnoriiy  of 
then  being,  or  which  might  thereafter  be  on  certain  j)remise8, 
and  afterwards  gave  the  plaintiff,  who  had  no  notice  of  the 
prior  security,  a  bill  of  sale  over  the  chattels  then  on  the  same 
premises.  The  plaintiff  attempted  to  seize  under  his  se- 
curity, but  found  that  possession  of  the  chattels  had  been 
taken  by  the  defendant,  who  claimed  under  an  assignment  of 
the  first  bill  of  sale  ;  and  on  tlie  defendant  refusing  to  give  up 
certain  chattels  which  had  been  bnjught  on  the  premises  after 
the  date  of  the  first  bill  of  sale,  it  was  held  that  his  interest  in 
chattels  acquired  since  the  bill  of  sale  was  equitable  only,  and 
that  the  legal  title  to  such  chattels  being  in  the  plaintiff,  pre- 
vailed over  the  defendant's  e(juitable  title,  notwithstanding  he 
had  first  taken  possession.'-'^' 

If  a  person  induces  another  to  advance  him  money  on  a  l>ill 
of  sale  of  chattels  by  representing  that  they  are  unincumbered, 

(.1)  Taylor  p.  McKeanrl,  28  W.   R.  «2H;    49   L.  .1.  C.  1'.  :>6i -.    »J  L.  T.  i*.«  ; 
C.  P.  D.  3.'>8. 
(6)  MuBgrRve  v.  Stevens,  1  Cub.  &  K.  J8  ;  17  J.  P.  20."). 
(r)  .loseph  r.  Webb,  1  Cub.  A  K.  2t!J. 

(J)  Payne  v.  Kern,  29  W.  B.  Ml  ;  «  Q.  H.  D.  020  ;  .io  I,.  .1.  Q.  II.  tW!. 
(e)  .losepti  r.  Lyons,  15  Q.  B.  D.  2ho. 
(/)   Hnllns  V.  Robinson,  1.5  Q.  U.  I).  28h. 
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he  having  in  fact  included  them  in  a  subsisting  prior  \n\\  of 
sale,  he  is  guilty  of  an  indictable  false  pretence.'^"''  And 
where  the  tenant  of  a  farm  sold,  otherwise  than  in  the 
ordinary  course  of  business,  property  over  which  he  had  pre- 
viously given  a  bill  of  sale,  but  said  nothing  as  to  the  ownei'- 
ship  of  the  property  or  existence  of  the  bill  of  sale,  it  was  held 
that  by  the  act  of  selling  he  represented  himself  as  being 
absolute  owner,  and  that  as  the  purchaser  had  paid  for  the 
property  under  the  belief  that  the  grantor  had  authority  to 
sell,  the  grantor  was  guilty  of  obtaining  money  by  false  pre- 
tences, unless  he  had  the  mortgagee's  authority  to  sell,  which 
it  was  for  him  to  prove.'*' 

A  bill  of  sale  to  secure  future  advances  to  a  specified 
amount  gave  the  mortgagee  no  priority  in  respect  of  further 
advances,  after  notice  of  a  second  mortgage,  over  advances 
made  by  the  second  mortgagee  with  notice  of  the  bill  of  sale  ; '''' 
but  a  second  mortgagee  in  possession  of  the  mortgaged  pro^ 
perty,  who  expends  money  in  permanently  improving  or  pre- 
serving it,  is  not  entitled,  as  against  a  first  mortgagee,  to  any 
charge  on  the  property  for  money  so  expended.''" 

ConeoUdation.  The   doctrine   of  consolidation  does  not  extend  to  bills  of 

sale,  at  least  against  the  parties  named  in  sec.  8  of  the  princi- 
pal Act ;  and  the  grantee  of  a  bill  of  sale  of  chattels  seized 
under  an  execution  is  not  entitled  to  tack  a  previous  mortgage 
of  other  property  of  the  grantor,  and  claim  that  the  surplus 
proceeds  of  the  chattels,  after  discharging  the  sum  due  under 
the  bill  of  sale,  shall  be  applied  in  satisfaction  of  the  prior 
mortgage,  so  as  to  defeat  the  right  of  the  execution  creditor  to 
such  surplus/''' 

As  between  grantor  and  grantee,  the  former  may,  where 
the  bill  of  sale  is  made  on  or  after  the  1st  of  January,  1882,  if 
sections  2  (vi.),  17,  Conveyancing  Act,  1881,  apply,  redeem 
it  without  paying  any  money  due  under  any  separate  l)ill 
of  sale  or  mortgage  on  property  other  than  that  comprised  in 
the  security  sought  to  be  redeemed,  unless  the  bills  of  sale  or 
mortgages,  or  one  of  them,  shew  a  contrary  intention. 

(a)  R.  V.  Meakin,  11  Cox,  270.    Form  of  declaration  against  incunibrance«, 
p.  272. 

(i)  R.  r.  Sampson,  52  L.  T.  772  ;  distinguishing  R.  r.  Hazlowood,  48  J.  P.  1.51. 
((•)  Hopkinson  i'.  Roll,  9  H.  L.  Ca.  f>14;  7  Jur.  N.  S.  1209. 
(rf)  Landowners,  &c.  Co.  v.  Ashford,  16  Ch.  D.  411. 

(e)  Chesworth  c.  Uunt,  5  C.   P.   D.  2Gti ;  28  W.  R.  81.5 ;    10  h.  J.  C.  P.  507 ;  12 
L.  T.  774. 
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A  transfer  or  assiijnmeut  of  a  remstered  bill  of  Tmi.sf.ror 

"  ^  iinxltfiix'Oiit  of 

sale  need  not  be  registered.  i.iii.f  .«ie. 

By  si'c.  11  of  the  priiicijml  Act  it  is  »'iuu'te(i  that  a  iciiewiil 
of  regiHtnition  shall  not  hoi-ome  iicccssarv  hy  rcuson  only  of  ii 
trunsffi-  or  assigmnt-nt  of  a  l)ill  of  sah' ;  but  it  would  st-cm 
that  if  there  is  a  further  advance  upon  the  transfer,  registra- 
tion will  be  necessary,  for  the  transfer  would  be  an  assurance 
of  chattels  to  secure  the  additional  debt  ;'"'  and  for  the  pur- 
poses of  the  Stamp  Act  would  ai)pear  to  be  a  transfer  as  to 
the  amount  of  the  original  del)t,  and  a  new  liill  of  sale  to  the 
extent  of  the  further  advance. 

But  if  part  of  the  amount  secured  by  a  duly  registered  Inll  of 
sale  has  Inen  paid  off,  and  on  a  transfer  of  the  security  the 
transferee  makes  a  fresh  advance  to  the  mortgagor,  not,  with 
the  sum  remaining  due,  in  excess  of  the  sum  originally 
secured,  the  transfer  docs  not  become  a  bill  of  sale,  and  is 
a  good  security,  without  registration,  for  the  amount  remain- 
ing due  on  the  bill  of  sale  at  the  time  of  transfer ;  but  the 
Court  of  Appeal  declined  to  express  their  opinion  whether  it 
was  a  good  security  for  the   further  advance,  as  against   the  ..«. 

persons  named  in  sec.  8  of  the  j)rincipal  Act,  without  registra- 
tion.'* 

A  deposit  of  a  bill  of  sale,  by  way  of  sub-mortgage,  by  a 
Iransferee  of  sucli  l)ill  of  sale,  has  been  held  within  the  protec- 
tion of  the  sub-section,  even  though  the  transferee  subse- 
quently acquired  the  equity  of  redemi)ti(>ii  under  the  original 
bill  of  sale.'" 

It  was  decided  that  a  transfer  made  subsequently  to 
1854,  by  a  mortgagee  alone,  without  the  concurrence  of 
the  mortgagor,  of  a  bill  of  sale  made  before  the  passing 
of  the  Bills  of  Sale  Act,  1854,  did  not  require  registration 
under  that  Act,  or  under  the  repealed  Act  of  1866,  a.>» 
against  the  trustee  under  the  bankruptcy  of  the  ori- 
ginal mortgagor.'""  Where  goods  comprised  iu  a  duly 
registered  bill  of  sale  were  assigned  bond  fide,  but  the 
transfer  was  not  registered,  nor  was    any  re-registnition    of 

(o)  Wftle  r.  CommissiouerH  of  Inland  Revenue,  4  Kx.  D.  X70;  48  L.  J.  Rr.  874  ; 
27  W.  R.  Hid  ;  41  L.  T.  16.1. 

(i)   Home  r.  HuKhep,  JO  W.  R.  578     i4  L.  T.  678  ;  6  Q.  U.  U.  676. 

(c)  Exp.  Turquand,  re  Parker,  UQ.  B.  D.  636 ;  *J  W.  H.  *:J7  ;  .'>4  L.  J.  Q.  H.  242; 
.-.3  L.  T.  579. 

(rf)  Exp.  Shaw,  2.">  W.  R.  «n«  ;  Mi  }..  T.  805;   KJ  h.  .1.  llink.  11  I. 
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the  bill  of  sale  effected,  it  was  held,  under  the  repealed  Act  of 

1866,  that  after  the  expiration  of  five  years  the  registration  of 
the  original  bill  of  sale  became  absolutely  void.'"' 

Transferor  The  assignee  of  a  mortgagee   cannot   stand   in   a   better 

bill  of  sale.  position  than  the  mortgagee  himself,  for  every  mortgagor  has 
a  right  to  have  a  reconveyance  of  the  mortgaged  property 
upon  payment  of  the  amount  due  on  the  mortgage,  and  the 
mortgagee  is  charged  with  the  duty  of  reconveying  upon  such 
payment  being  made.  Where,  therefore,  a  mortgagee,  having 
besides  the  property  mortgaged,  promissory  notes  made  by 
the  mortgagor  as  collateral  security  for  the  debt,  transferred 
the  mortgage  without  assigning  the  collateral  securities,  it 
was  held  he  was  not  entitled  to  sever  the  debt  from  the 
security,  and  an  injunction  was  granted  against  his  proceeding 
to  recover  one  of  the  notes  pending  an  action  instituted  by 
the  mortgagor  to  redeem  and  to  settle  the  equities  of  the 
parties.'*'  Nor  can  a  bill  of  sale  holder,  by  transferring  his 
interest  to  a  third  party,  confer  a  Ijetter  title  than  he  himself 
possesses ;  '"^^  thus,  where  the  goods  of  an  execution  debtor  were 
assigned  by  inventory  and  receipt  to  a  person  who  again 
assigned  them,  neither  transaction  being  registered,  and  were 
then  again  granted  by  a  bill  of  sale  duly  registered,  remain- 
ing all  the  time  in  the  apparent  possession  of  the  execution 
debtor,  it  was  held  by  Grove,  J.  (Lopes,  J.,  diss.),  that  the  want 
of  registration  of  the  two  prior  assignments  invalidated  the 
title  of  the  third  assignee  under  the  registered  bill  of  sale.'"" 
But  it  was  decided  under  the  Act  of  1854  that  the  purchaser 
from  a  bill  of  sale  holder,  whose  security  was  defective,  had  a 
good  title  against  an  execution  creditor  of  the  original  mort- 
gagor ;  for  the  exercise  of  the  power  of  sale  when  there  was 
no  person  entitled  as  against  the  mortgagee,  put  an  end  to 
the  bill  of  sale,  and  the  A.ct  did  not  apply.''' 

An  assignment  to  trustees  of  debts  secured  by  bills  of  sale 
with  a  direction  to  collect,  has  been  said  to  empower  the 
trustees  to  put  in  force  in  the  name  of  the  settlor,  or  perhaps 
in  their  own  names,  the  powers  contained  in  the  bills  of  sale, 

(a)  Karet  v.  Kosher  Meal  Supply  Association,  2  Q.  B.  D.  361  ;  46  L.  J.  Q.  B. 
.548  ;  25  W.  R.  691  ;  36  L.  T.  694. 

(b)  Walker  v.  Jones  L.  R.  1  P.  C.  50  ;  35  L.  J.  P.  C.  30;  U  W.  R.  484  ;  14  L.  T. 
686;  12.Tur.  N.  S.  381 

(c)  Exp.  Odell,  re  Walden,  39  L.  T.  333 ;  48  L.  J.  Bank.  1. 
(rf)  Chapman  v.  Knight,  49  L.  J.  C.  P.  425. 

(e)  Cookson  V.  Swire,  9  App.  Ca.  653. 
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though    tlio     Hocuritii's    for    tin-     (hhts     wen-  nut     oxpresaly 
jissigiuuL'"' 

WluTo  u  person  Lought  i»f  the  gniiiLor  guotl.s  comjirised  in 
u  hill  ot"  sale,  paying  off  the  mortgagee,  and  taking  the  hill  of 
Hale  with  a  receipt  pnrporting  to  assign  the  goods  to  him,  it 
wa.s  held  under  the  Hills  of  Sale  Act,  IS-Vt,  that  he  did  not 
acquire  the  mortgagee's  rights  even  to  the  extent  of  the 
money  paid,  and  his  claim  was  j)ostponed  to  that  of  the  holder 
of  a  bill  of  sale,  of  which  he  had  no  notice,  given  by  the  grantor 
.subsequent  to  the  mortgage  paid  off,  but  prior  to  his  ])urchaHe.'*' 

11.  (1878.)  The  registration  of  a  bill  of  sale,  "/JJ^^^^'-.^J 
whether  executed  before  or  after  the  commencement 
of  this  Act,  must  be  renewed  once  at  least  every  five 
years,  and  if  a  period  of  five  yeai's  elapses  from  the 
registration  or  renewed  registration  of  a  bill  of  sale 
without  a  renewal  or  further  renewal  (as  the  case 
may  be),  the  registration  shall  become  void. 

The  renewal  of  a  registration  shall  be  effected 
by  filing  with  the  registrar  an  affidavit  stating  the 
date  of  the  bill  of  sale  and  of  the  last  registration 
thereof,  and  the  names,  residences,  and  occupations 
of  the  parties  thereto  as  stated  therein,  and  that  the 
bill  of  sale  is  still  a  subsisting  security. 

Every  such  affidavit  may  be  in  the  form  set  fortli 
in  the  schedule  (A)  to  this  Act  annexed. 

A  renewal  of  registration  shall  not  become  neces- 
sary by  reason  only  of  a  transfer  or  assignment  of  a 
bill  of  sale. 

The  n'pealed  Hills  of  Sale  Act.  lS6f3  (29  &  WO  Vic.  c.  O'.). 
formerly  regulated  the  renewal  of  bills  of  sale. 

The  amendment  Act  does  not  iijijily  to  any  l>ill  of  sale 
registered  before  its  commencement  so  long  as  registnition  is 
not  avoided  by  non-renewal  or  otherwise  ;  nor  does  it  invali- 
date as  between  grantor  and  gnintee  a  bill  of  sale  registered 
under  the  repealed  Acts,  the  registration  of  which  has  become 
void  for  want  of  renewal.''' 

(a)  ««•  Patrick,  30  W.  R.  113;  [1891]  1  Ch.  82;  80  L.  J,  Ch.  Ill  ;  63  L.  T.  7:2 
(i)  C'<x>per  r.  Hralmiii,  1.1  L.  T.  N.  S.  610. 

(c)  See.  3  [1882^.     Swire  r.  Cookson,  4N  L.  T.  877;  Cookwui  r.  Swire,  0  A|«ii. 
CBsei*,  663. 
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Renevral  of 
registration. 


Bills  of  sale  registered  after  the  31st  October,  1882,  will 
require  renewal  every  five  years  under  the  principal  Act ; 
and  a  bill  of  sale  to  which  the  amendment  Act  applies,  if  not 
duly  re-registered,  will  become  void  even  as  lietween  the 
parties.'"' 

By  sec.  23  of  the  principal  Act,  any  renewal  after  the 
commencement  of  the  Act  of  the  registration  of  a  bill  of  sale 
executed  before  the  commencement  of  the  Act  and  registered 
under  the  Bills  of  Sale  Acts,  1854,  1866,  shall  be  made  under 
the  principal  Act  in  the  same  manner  as  the  renewal  of  a 
registration  made  under  that  Act.  But  a  bill  of  sale,  the 
registration  of  which  was  void  for  want  of  renewal  at  the  com- 
mencement of  the  principal  Act,  cannot  be  renewed  under  that 
Act.'" 

By  sec.  14  of  the  principal  Act,  any  Judge  of  the  High 
Court  of  Justice,  on  being  satisfied  that  the  omission  to  file  an 
affidavit  of  reneAval  within  the  prescribed  time  was  accidental 
or  due  to  inadvertence,  may  extend  the  time  for  renewal  on 
such  terms  as  he  thinks  fit  to  direct. 

"When  a  bill  of  sale  has  been  re-registered  since  the  31st 
October,  1882,  an  abstract  of  the  re-registration,  sealed  and 
dated,  shall  be  transmitted  by  post  to  the  registrar  of  the 
County  Court  to  which  such  abstract  should  have  been 
transmitted  had  the  bill  of  sale  been  registered  under  the 
amendment  Act.''^' 

The  affidavit  should  state  the  names,  residences,  and  occu- 
pations of  the  parties  as  given  in  the  bill  of  sale,  although 
such  description  may  be  erroneous ;  thus,  where  the  mort- 
gagee was,  in  the  bill  of  sale,  described  as  of  a  wrong  county, 
and  in  the  affidavit  her  right  address  was  given,  which  did  not 
appear  in  the  bill  of  sale,  it  was  held  that  the  affidavit  did  not 
comply  with  the  provisions  of  the  section,  and  therefore  the 
renewal  of  registration  was  invalid.  In  such  a  case  the 
description  should  have  been  stated  as  in  the  bill  of  sale,  fol- 
lowed by  a  description  of  the  true  residence.'"'' 

A  transfer  or  assignment  of  a  registered  Inll  of  sale  does 
not  require  registration.'''     Under  the  Bills  of  Sale  Act,  1866, 

(a)  Fenton  v.  Blythe,  25  Q.  B.  D.  417. 
(h)  Re  Emery,  21  Q.  B.  D.  4<«  ;  37  W.  R.  21. 
(c)  R.  S.  C,  Bills  of  Sale  Acts,  1878  and  1882,  Rule  5. 

{d)  Exp.  Webster,  re  Morris,  31  W.  R.  Ill ;  22  Ch.  D.  136;  48  L.  T.  295  ;  52  L. 
J.  Ch.  375. 

(e)  Sec.  10,  cl.  5  [1878]. 


THE  BILLSOPSALE  ACT  (1878)  AMENDMENT  ACT,  1H82.  '^)1       ScC.  11. 

[1882.1 
which  recjuired  the  registration  of  u  l)ill  of  Hiile  to  be  renewed 
once  in  every  Hve  yeura,  where  tlie  goods  under  a  hill  of  sule 
originidly  duly  registered,  were  within  five  yoiirs  assigned 
hi/iuijuie,  but  the  assignment  was  not  registered,  nor  was  any 
re-registi"ation  of  the  bill  of  sale  effected,  it  was  held  that 
after  the  expiration  of  the  five  years  the  registration  of  the 
bill  of  sale  became  absolutely  void,  and  the  goods,  being  in 
the  possession  of  the  grantor,  were  not  protected  against  his 
creditors.'"' 

11.  (1882.)    Where    the    afl&davit     (which    under  i-ocai  rc:;i>(ni- 

J.J..    vAv^w.v./  ^  V  lionof  c<>riieii»* 

section  ten  of  the  principal  Act  is  required  to  accom-  of  bin  of  B«ie. 
pany  a  bill  of  sale  when  presented  tor  registration) 
describes  the  residence  of  the  person  making  or  givipg 
the  same,  or  of  the  person  against  whom  the  process 
is  issued  to  be  in  some  place  outside  the  London 
bankruptcy  district  as  defined  by  the  Bankruptcy 
Act,  1809,  or  where  the  bill  of  sale  describes  the 
chattels  enumerated  therein  as  being  in  some  place 
outside  the  said  London  bankruptcy  district,  the 
registrar  under  the  principal  Act  shall  forthwith  and 
within  three  clear  days  after  registration  in  the 
principal  registry,  and  in  accordance  with  the  pre- 
scribed directions,  transmit  an  abstract  in  the 
prescribed  form  of  the  contents  of  such  bill  of  sale 
to  the  county  coui't  registrar  in  whose  district  such 
places  are  situate,  and  if  such  places  are  in  the 
districts  of  different  registrars,  to  each  such 
registrar. 

Every  abstract  so  transmitted  shall  be  filed,  kept, 
and  indexed  by  the  registrar  of  the  county  court  in 
the  prescribed  manner,  and  any  person  may  search, 
inspect,  make  extracts  from,  and  obtain  copies  of  the 
abstract  so  registered  in  the  like  manner  and  upon 
the  like  terms  as  to  payment  or  otherv/ise  ay  near  as 
may  be  as  in  the  case  of  bills  of  sale  registered  by 
the  registrar  under  the  principal  Act. 

(o)  Karet  >•.  Kosher  Meat  Supply  Associnlion,  'i  y.  U.  D.  .361. 
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Local  This  provision  for  local  registration  is  a  new  one,  and  will 

afford  additional  facilities  to  creditors  for  ascertaining  the 
position  of  persons  with  whom  they  are  about  to  deal ;  but 
the  omission  of  the  registrar  to  transmit  the  abstract  to  the 
County  Court  Registi-y  does  not  invalidate  registration.'"' 

By  .sec.  96,  with  schedule  3  of  the  Bankruptcy  Act,  1883,  the 
London  bankruptcy  district  comprises  the  City  of  London  and 
the  liberties  thereof,  and  all  such  parts  of  the  metropolis  and 
other  places  as  are  situated  within  the  districts  of  the  Metro- 
politan County  Courts  of  Bloomsbury,  Bow,  Brompton, 
Clerkenwell,  Lambeth,  Marylebone,  Shoreditch,  Southwark, 
Westminster,  and  Whitechapel. 

By  the  rules  of  the  Supreme  Court,  Bills  of  Sale  Acts, 
1878  &  1882,''"  it  is  directed  that  the  abstract  of  the  contents 
of  a  bill  of  sale  shall  be  in  the  form  given  in  the  Appendix 
thereto.'"^'  The  abstract  shall  be  sealed  with  the  seal  of  tlic 
Bills  of  Sale  Department  of  the  Central  OflBce,  and  dated  on 
the  day  on  which  it  is  transmitted  by  post  to  the  registrar  of 
the  County  Court  named  therein.''"  Where  a  bill  of  sale  is  re- 
registered since  the  amendment  Act,  an  abstract  of  the 
re-registration,  sealed  and  dated,  shall  be  transmitted  by  post 
to  the  registrar  of  the  County  Court  to  which  such  abstract 
should  have  been  transmitted  had  the  bill  of  sale  been 
registered  under  the  amendment  Act.'"  When  a  memoran- 
dum of  satisfaction  is  written  upon  any  registered  or  re- 
registered bill  of  sale,  an  abstract  of  which  has  been  so 
transmitted,  a  notice  of  such  satisfaction,  in  the  form  in  the 
appendix,  dulj*  sealed  and  dated,  shall  be  transmitted  to  each 
of  the  registrars  to  whom  an  aV>stract  of  such  bill  of  sale  shall 
have  been  transmitted.'-'''  The  registrar  shall  number  the 
abstracts  and  notices  of  satisfaction  in  the  order  in  which  they 
shall  respectively  be  received  l)y  him,  and  shall  file  and  keep 
them  in  his  office.  "' 

The  registiar  shall  keep  an  index,  alphabetically  arranged, 
in  which  he  shall  enter  under  the  first  letters  of  the  surname 
of  the  mortgag(jr  or  assignor,  such  surname,  with  his  Christian 
name  or  names,  address,  and  description,  and  the  number  which 
he  has  affixed  to  the  abstract.'*' 

(o)  Trinder  r.  Raynor,  66  L.  J.  Q.  B.  122. 

(6)  P.  2«5.  (<•)  Rule  3,  Form,  p.  276. 

(rf)  Rule  4.  (e)    Rules. 

(.f)  Rule«,  Imiiiu,  I).  277.  (.7)  R"le  7. 

(h)  RuleN. 
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Upon  receipt  ol"  a  notice  of  HatiHt'uctioii,  the   regiMtrar  .sliuU       ggg   j2. 
enter  it  in  the  abstnict  of   the  bill   tu  which   it   relates,  and       |  1878.1 
shull  note  in  the  index  against  the  name  of  the  mortgagor  or 
assignor  the  fact  of  the  satisfatrtion  having  been  entered.'"' 

The  regulations  for  searches  in  local  registries  differ  in 
.some  respect  from  those  prescribed  by  sec.  16  of  the  principal 
and  amendment  Acts,  and  are  as  follows: — The  registrar 
shall  allow  any  person  to  search  the  inde.v  at  any  time  during 
which  he  is  rciiuired  by  the  County  Court  Rules,  for  the  time 
Ix'ing,  to  keep  his  office  open,  upon  payment  by  such  person 
of  one  shilling;  and  to  make  extracts  from  the  abstract  or 
notice  of  satisfaction  upon  payment  of  one  shilling  for  each 
abstnu't  or  notice  of  satisfaction  inspected.""'  He  shall  also, 
if  required,  cause  an  office  copy  to  be  made  of  any  abstract  or 
notice  of  satisfaction,  at  a  fee  for  making,  UKukiug  and  sealing 
the  .same,  of  sixpence  per  folio.'*"' 

12.  (1878.)  The  registrar  shall  keep  a  book  (in  ^^(^^^^ 
this  Act  called  ""  the  register  ")  for  the  purposes  of 
this  Act,  aud  shall,  upon  the  filing  of  any  bill  of  sale 
or  copy  under  this  Act,  enter  therein  in  the  form  set 
forth  in  the  second  schedule  (B)  to  this  Act  annexed, 
or  in  any  other  prescribed  form,  the  name,  residence, 
and  occupation  of  the  person  by  whom  the  bill  was 
made  or  given  (or  in  case  the  same  was  made  or  given 
by  any  person  under  or  in  the  execution  of  process, 
then  the  name,  residence  and  occupation  of  the 
person  against  whom  such  process  was  issued,  and 
also  the  name  of  the  person  or  persons  to  whom  or 
in  whose  favour  the  bill  was  given),  and  the  other 
particulars  shewn  in  the  said  schedule  or  to  be 
prescribed  under  this  Act,  and  shall  number  all  such 
bills  registered  in  each  year  consecutively,  according 
to  the  respective  dates  of  their  registration. 

Upon  the  registration  of  any  affidavit  of  renewal 
the  like  entry  shall  be  made,  with  the  addition  of  the 
date  and  number  of  the  last  previous  entrj'  relating 

(./)   RuIeO.  (4)  Rule  10.  (r)   Rule  U. 
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to  the  same  bill,  and  the  bill  of  sale  or  copy  originally 

filed   shall   be  thereupon    marked  with  the  number 

affixed  to  such  affidavit  of  renewal. 

The  registrar  shall  also  keep  an  index  of  the 
names  of  the  grantors  of  registered  bills  of  sale  with 
reference  to  entries  in  the  register  of  the  bills  of  sale 
given  by  each  such  grantor. 

Such  index  shall  be  arranged  in  divisions  cor- 
responding with  the  letters  of  the  alphabet,  so  that 
all  grantors  whose  surnames  begin  with  the  same 
letter  (and  no  others)  shall  be  comprised  in  one 
division,  but  the  arrangement  within  each  such 
division  need  not  be  strictly  alphabetical. 

The  register.  By  Rules  of  the  Supreme  Court,  1883  (Order  LXI.,Rule  18), 

there  shall  be  entered  in  proper  books  kept  for  the  purpose, 
the  time  of  delivery  of  every  document  filed  at  the  Central 
OflBce ;  and  such  book  shall,  at  all  times  during  office  hours, 
be  accessible  to  the  public  on  payment  of  the  usual  fee. 

It  would  seem  that  publication,  in  good  faith  and  without 
malice,  of  a  mere  copy  of  the  register,  which  under  section  16. 
amendment  Act,  the  public  have  a  right  to  inspect,  is  privi- 
leged;'"' though  publication  of  a  copy  register  of  judgments 
untruly  representing  them  as  still  unsatisfied  has  been  held 
libellous.'*' 

The  proprietors  of  a  list  of  registered  bills  of  sale,  com- 
piled on  the  terms  that  the  copyright  is  to  belong  to  them, 
and  registered  under  the  Copyright  Act,  the  compilation  re- 
quiring skill,  and  involving  labour  and  expense,  are  entitled 
to  restrain  infringement  of  their  list,  or  any  material  part  of 
it,  as,  for  instance,  so  much  of  the  list  as  relates  to  a  particular 
neighbourhood,  nor  are  they  disentitled  because  the  list  is 
not  compiled  on  the  terms  of  the  copyright  belonging  to  any 
one  of  the  proprietors  alone.'''''' 

(a)  Searies  v.  Scarlett  [1892],  2  Q.  B.  56 ;  61  L.  .1.  Q.  B.  673  ;  66  L.  T.  837  ;  4(t 
W.  R.  696. 

(4)  Williams  v.  Smith,  22  Q.  B.  D.  134;  58  L.  J.  Q.  B.  21 ;  59  L.  T.  757  :  37  W. 
R.  93. 

(c)  Trade  Auxiliary  Co.  c.  Middlesbrough  Tradesmen's  Association,  40  C.  D, 
426  ;  68  L,  J.  Ch.  293 ;  60  L.  T.  681  ;  37  W.  R.  337. 
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12.  (1882.)   Kvcry  bill  of    siiK'  made  or  {riven    i"  ,';;;;,„; ^.;';;.. 
consideration  of  any  sum  under  thirty  pounds   shall  '•ovoi-i. 
be  void. 

The  pnjposeil  limit  was  orip;iiiully  t'/iO.iuid  the  amount  named 
in  the  .section  is  the  result  of  a  eoniprcjuiise.  A  hill  of  sale 
given  in  consideration  of  £30  would  not  he  within  the  section  ; 
and  it  will  he  ohscrved  that  the  test  is  the  amount  of  the 
consitleratiou.  and  not  the  sum  secured  hy  the  bill  of  sale  ; 
thus,  a  hill  of  sale  jjiven  to  secure  £25  lent  and  £10  bonus  on 
the  loan  would  seem  void  within  the  section;  but  if  given  to 
secure  a  j)re-cxisting  debt  of  £25,  and  £5  then  paid,  or  a  pre- 
existing debt  of  £:?0,  would  be  good. 

A  grantor  having  applied  for  a  loan  uf  £15,  the  lender 
offered  £:{0  if  the  grantor  would  agree  to  repay  £15  on  demand 
and  the  balance  i)y  instalments,  to  which  the  grantor  assented, 
and  £:i'>  without  deduction  was  ])aid  to  him,  and  stated,  in  a 
bill  r)f  sale  then  given,  to  be  the  consideration.  Immediately 
after  executing  the  bill  of  sale,  the  grantor  asked  the  mort- 
gagee to  demand  the  £15  at  once,  as  he  did  not  want  it.  This 
the  naortgagee  did,  and  the  £15  was  repaid,  a  receipt  being 
given.  On  default  in  j)ayment  of  the  in.stalments  of  the 
remaining  £15,  .seizure  was  effected,  when  j)ayment  was  made 
vmder  protest,  and  an  action  for  damages  brought ;  but  it  was 
held  that  the  bill  of  sale  was  valid  and  not  an  evasion  of  the 
section,  for  it  did  not  a])pejir  that  before  the  bill  of  sale  was 
executed  there  was  any  understanding  that  the  £15  should  be 
at  once  repaid,  or  that  the  transaction  was  a  sham.'"' 

13.(1882.)  All  iHTsotKil  chattels  seized  or  of  wi,..n^c_^utei«^ 
which  possession  is  taken  after  the  conimenceinent '"■""'"'• 
of  this  Act,  under  or  by  virtue  of  any  bill  of  sale 
(whether  registered  before  or  after  the  conunence- 
ment  of  this  Act),  shall  remain  on  the  premises 
where  they  were  st)  seized  or  so  taken  possession 
of,  and  shall  not  be  removed  or  sold  until  after  the 
expiration  of  five  clear  days  from  the  day  they  were 
so  seized  or  so  taken  possession  of. 

(a)  DHviCH  c.  UHher,  12  Q.   B.  D.  490;   :ia  W.   U.  M2  ;   63  L.  .1.  Q.  h.  403 ,  :,l 
T..  T.  •-•97. 
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Sec.  13. 
[1878.] 

When  chattels 


The  section  will,  in  a  great  measure,  prevent  the 
extortion  too  often  practised  upon  borrowers  of  money 
may  he  re-  "  who  had  made  default  in  strict  observance  of  the  stipulations 
movcii  or  sold.  ^^  ^^le  deed,  and  by  sec.  7  of  the  amendment  Act,  which  limits 
seizure  to  certain  cases  of  default,  it  is  provided  that  the 
grantor  may,  within  five  days  from  seizure,  apply  to  the  Court 
or  a  Judge,  who,  if  satisfied  that  by  payment  of  money  or 
otherwise  the  cause  of  seizure  no  longer  exists,  may  restrain 
the  grantee  from  removing  or  selling  the  chattels  seized,  or 
may  make  such  other  order  as  may  seem  just. 

The  section  will,  however,  increase  the  danger  of  distraint 
upon  the  chattels  for  rent,  rates  and  taxes  ;  though  as  the  pro- 
tection it  affords  is  for  the  benefit  of  grantors  and  not  of 
landlords,  a  bill  of  sale  holder  may  with  the  graiitor's  consent 
remove  the  goods,  even  within  the  period  of  five  days,  in  order 
to  avoid  a  distress,  and  will  not  be  responsible  to  the  land- 
lord for  loss  of  rent  occasioned  by  the  removal,  or  to  an  action 
for  double  value  under  2  Geo.  II.  c.  19.'°' 

Actual  seizure  of  the  goods  without  removal  will,  it  would 
seem,  prevent  the  operation  of  the  reputed  ownership  clause. 

Where,  after  default,  a  l>ill  of  sale  holder  seized  a  horse 
and  cab,  comjarised  in  his  security,  while  plying  for  hire, 
and  removed  them  to  a  private  yard,  where  he  kept  them  for 
five  days,  on  the  grantor,  who  had  notice  where  they  were, 
suing  for  damages  for  wrongful  seizure,  it  was  held  that  the 
section  had  been  reasonably  complied  with.'*' 

The  five  clear  days  during  which  the  goods  are  to  i-emain 
on  the  premises  are,  it  would  seem,  to  be  reckoned  exclusive 
of  the  days  of  seizure  and  removal. 

The  registrar.  13.  (1878.)  The  Masters  of  the  Supreme  Court  of 
Judicature  attached  to  the  Queen's  Bench  Division 
of  the  High  Court  of  Justice,  or  such  other  officers 
as  may  for  the  time  being  be  assigned  for  this  pur- 
pose under  the  provisions  of  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875,  shall  be  the 
registrar  for  the  purposes  of  this  Acrt,  and  any  one  of 

(a)  Tomliiison,   c.   Consolidated  Credit  Corporation,  24  Q.  B.  D.  135  :  Lane 
V.  Tyler,  56  L.  J.  Q.  B.  461. 
(6)  O'Neill  r.  City  Finance  Co.,  17  Q.  B.  D.  231 ;  31  W.  R.  515  ;  55  L.  T,  408. 
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the  said  mastt-rs  may  luTtoriii  all  or  any  ot  tlu-  ilutirs 

of  the  registrar. 

By  Orilur  LXI..  Rule  J'..  Kiilcsof  th.- Siipn-im-Cotirt.  188:5. 
the  Masteis  shall  cxccutf  t  he  (ifficc  of  registrar  for  thi'  |iiir|)oses 
of  the  Acts,  and  any  one  111  tlir  Masters  may  |i(rt'(inii  all  or 
any  of  the  (lutii'S  of  the  ii'^i>t  rar-. 

14.  (1878.)  Any  iutk't'  of  tlio  lliL^h  (.:ourt  of  itoii.ncHU..,. 
Justifo,  on  bcin^'  satistiod  that  the  omission  to  rej^ster 
a  bill  of  sale  or  an  attidavit  of  renewal  thereof  within 
the  time  preseribed  by  this  Act,  or  the  omission  or 
mis-statement  of  the  name,  residence  or  occupation 
of  any  person,  was  accidental  or  due  to  inadvertence, 
may,  in  his  discretion,  order  such  omission  or  mis- 
statemeul  to  be  rectified  by  the  insertion  in  the 
register  of  the  tru<'  name,  residence,  or  occupation, 
or  by  extending-  the  time  for  such  registration  on 
sucli  terms  and  conditions  (if  any)  as  to  security, 
notice  by  advertisement  or  otherwise,  or  as  to  any 
other  matter,  as  he  thinks  fit  to  direct. 

(Jrders  umler  tlie  st-c'tioii  are  usually  iiuulc  without  pre- 
judicc  to  the  rights  of  parties  acquired  wlieu  the  hill  is 
actually  n^gistered;  hut  it  was  formerly  held  that  the  section 
gave  the  judge  discretionar}-  power  to  order  rectification  after 
the  rights  of  third  parties  had  accrued.'"'  But  even  if  the 
Court  has  discretionary  power  to  order  rectification  after 
some  third  person  has  accpiired  a  vested  interest  adverse  to 
the  liill  of  .sale  holder,  which  seems  douhtful,  such  discretion 
should  not  he  exercised  to  extend  the  time  for  registration 
after  an  execution  creditor  has  seized,  and  has  thu>  accjuired 
an  interest  in  the  goods.'*' 

And  where  after  the  time  had  expired  for  renewing  regis- 
tration of  a  hill  of  sale,  the  grantor  was  adjudged  hankrupt 
hefore  auy  application  to  rectify,  the  Court  of  Appeal  held 
that  the  time  for  renewal  of  registration  could  not  ho 
extended  so  as  to  defeat  the  rights  of  the  trustee  in  hank- 
ruptcy.  in  whom  the  graiitor's  property  had  vested  ;  luul  that 

(a)  He  Dobbin,  6«  L.  J.  Q.  B.  2«.'>  :  .">7  I..  T.  277  ;  Form.  p.  277. 
(6)  Crow  r.  Cuminiiit?«,  21  g.  H.  D.  1») ;  30  W.    U.   008;  57    I,.    .1.   Q     U.  611; 
-|9  L.  T.  «8«. 
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the  decision  of  the  Queen's  Bench  Division  in  re  Dobbin  must 
be  treated  as  overruled.'"' 

The  application  for  rectification  or  extension  of  time 
must  ])e  to  a  judge  of  the  High  Court,  and  the  Court 
of  Appeal  has  no  jurisdiction  to  rectify  the  register.'*' 
The  judge  has  no  power  to  allow  an  aflBdavit  to  be  filed 
supplying  the  residence  and  occupation  of  an  attesting 
witness  inadvertently  omitted  in  the  afiidavit  filed  on 
registration,  his  powers  1)eing  limited  to  rectification  of  the 
register  ; ''"'  but  he  might,  it  would  seem,  cure  any  defect  by 
extending  the  time  for  registration. 
]^Sf' "°  °*  The  tendency  of  the  cases  for  some  time  past  has  been  to 
relax  the  severity  of  the  rule  that  a  slight  misdescription 
vitiates  a  bill  of  sale ;  but  it  will  now  be  safer,  in  all  cases 
where  any  doubt  exists  as  to  the  materiality  of  the  error,  to 
adopt  the  course  pointed  out  l)y  the  section  ;  or  to  prepare  and 
register  a  new  bill  of  sale,  stating  that  it  is  given  for  the 
purpose  of  correcting  a  material  error  in  the  prior  security. 

A  bill  of  sale  given  in  November,  through  inadvertence  not 
being  registered,  leave  was  given  on  the  mortgagee's  ex  parte 
application  in  the  following  January,  to  register  within  three 
days,  the  order  providing  that  "  the  time  for  registration  be 
enlarged  for  three  days  from  this  date,  notwithstanding  that 
the  time  for  registration  has  elapsed."  The  bill  of  sale  was  not 
registered  until  the  fourth  day  from  the  order,  reckoning  an 
intervening  Sunday,  and  prior  to  the  ex  parte  application  the 
grantor  had  executed  an  assignment  for  the  benefit  of  creditors, 
which  constituted  an  act  of  bankruptcy,  on  which  he  was  after- 
wards adjudicated  a  bankrupt,  but  it  was  held  against  the 
trustee  in  bankruptcy  that  registration  was  in  time,  the  prac- 
tice of  the  High  Court  where  the  order  was  made  not 
reckoning  Sundays,  and  that  the  validity  of  the  order  could 
only  Ijc  questioned  in  the  Court  by  which  it  was  made.'''' 

It  has  been  held  that  the  section  is  not  retrospective 
and  there  is  no  power  to  enlarge  the  time  for  renewal  of 
registration  of  a  bill  of  sale  void  for  want  of  renewal  of 
registration  at  the  time  of  the  commencement  of  the  prin- 
cipal Act.''' 

(o)  Exp.  Purber,  re  Parsons  [189:1],  2  Q.  B.  122;  62  L.  J.  Q.  15.  365:  41  W.  R. 
468  ;  68  L.  T.  777. 

(b)  Exp.  Webster,  re  Morris,  48  L.  T.  295. 

(e)  Crew  0.  Cummint'8,  21  Q.  B.  D.  420;  36  W.  R.  908:  57  L.  .T.  Q.  B.  641; 
59  L.  T.  886. 

(d)  Re  Parke,  13  L.  R.  Ir.  85. 

(*>)  Askew  V.  Lewis,  48  L.  T.  534  ;  31  W.  R.  .567  ;  10  Q.  U.  D.  477 ;  1  Cab.  &  E.  34  ; 
.J.  P.  312  ;  re  Emery,  21  Q.  B.  D.  405. 
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14.  (1882.)  A  bill  of  siile  to  which  this  Act  applies      gg(.  ^5. 
hIuiII  he  no  pnttectioTi  in  respect  of  personal  chattels      [1878.J 
included  in  such  bill  of  sale,  which  but  for  such  bill  ",''],r,!,^,'.l'  ""* 
of  sjile  would  have  been  liable  to  distress  under  a  li^e^'fx-JJ^'iilJd 
warrant  for  the  recovery  of  taxes  and  pour  and  other  '""■'*^'*'  '■*»^ 
parochial  rates. 

lieforc  tliL'  .section,  by  the  .statutes  aulliDiiziiij^  di.stre.s.s  for 
nites.  only  the  jjjood.s  of  the  person  iisses.sed  could  l>e  levied, 
this  being  the  usual  rule  with  regard  to  distress  for  fines  or 
amerciaments,  as  distinguished  from  distraint  for  rent,  to 
which,  with  .sonic  few  exceptions,  all  goods  on  the  premises 
are  suhjeet,  whether  of  the  tenant  or  a  stranger;  thus,  where 
l)y  hill  of  sale  the  grantor  had  parted  with  his  property  in  the 
goods,  they  were  not  subject  to  distress  for  rates,  although 
liable  to  the  landlord's  claim  for  rent. 

The  levy  may  be  upon  the  goods  of  the  person  assessed, 
not  only  in  the  place  for  which  assessment  is  made,  but  in  any 
other  place  in  the  same  eotinty,  or  if  no  sufficient  distress  is 
there  foinid,  then  in  any  other  county  on  oath  made  before 
justices.'"'  Wearing  apparel  and  bedding  of  the  person 
assessed  and  his  family,  and,  to  the  value  of  £5,  the  tools  and 
implements  of  his  trade,  are  not  to  be  levied  under  a  distress 
for  rates. 

The  section  only  deprives  the  bill  of  sale  holder  of  protec- 
tion where  a  distress  warrant  has  been,  or  could  be,  issued  for 
the  taxes  or  nites  ;  thus  he  is  protected  against  an  execution  for 
rates,  and  where  a  local  authority  proceeded  for  rates  in  the 
County  Court,  under  section  261  of  the  Public  Health  Act, 
187.">,  recovering  judgment,  on  which  they  levied  execution, 
the  bill  of  sale  liolder  was  held  entitled  to  the  goods  against 
the  local  initliority  as  execution  cn-ditors.'*' 

15.  C1878.)  Subject   to   iind    in    accordance  with  Kmrvof 
any  rules  to  be  made  under  and  for  the  purposes  of 

this  Act,  the  registrar  may  order  a  memorandum  of 
satisfaction  to  be  written  upon  any  registered  copy 
of  a  bill  of  sale,  uiK)n  the  prescribed  evidence  being 
given  that  the  debt  (if  any)  for  which  such  bill  of 
sale  was  made  or  given  has  been  satisfied  or  dis- 
charged. 

('i)   Stone'B  Pr.  for  .1.1.1'.,  0th  r<l.  5:12. 

(A)  Wimbledon  Local  Hoard  r.  Underwood  [1892],  1  Q.  H.  sSfl  ;    40  W.  R.  «»<i 
67  L.  T.  66 ;  61  L.  J.  g.  D.  184 ;  6(1 .1.  }'.  fm. 
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Under  the  repealed  Act  of  1854,  the  duty  of  ordering 
satisfaction  to  be  entered  was  discharged  l)y  a  Judge.  The 
practice  was  for  the  debtor  to  obtain  from  the  creditor  a  cer- 
tificate of  the  satisfaction  of  his  claim,  signed  in  the  presence 
of  a  solicitor.  This  certificate,  together  with  payment  of  the 
debt,  was  verified  by  the  afiidavit  of  the  solicitor  attesting 
the  creditor's  consent  ;  and  on  this  evidence  an  order  was 
made  to  enter  up  satisfaction,  which  was  then  endorsed  on  the 
filed  bill  of  sale  at  the  Queen's  Bench  Office. 
Entry  of  Under  the  present  practice  a  memorandum  of  satisfaction 

may  be  ordered  to  be  written  upon  a  registered  copy  of  a  bill 
of  sale  on  a  consent  to  the  satisfaction,  signed  by  the  person 
entitled  to  the  benefit  of  the  bill  of  sale,  and  verified  by 
affidavit,  being  pi-oduced  to  the  registrar,  and  filed  in  the 
Central  Office.  Where  this  consent  cannot  be  obtained,  the 
registrar  may,  on  application  by  summons,  and  on  hearing  the 
person  entitled  to  the  benefit  of  the  bill  of  sale,  or  on  affidavit 
of  service  of  the  summons  on  that  person,  and  in  either  case 
on  proof  to  the  satisfaction  of  the  registrar  that  the  debt  (if 
anyj  for  which  the  bill  of  sale  was  made  has  been  satisfied  or 
discharged,  order  a  memorandum  of  satisfaction  to  V)e  written 
upon  a  registered  copy  thereof.'"' 

A  form  of  summons  and  affidavit  with  consent  will  Ite 
found  in  the  Appendix,  Part  II.,  pp.  273,  274. 

It  will  be  observed  that  the  present  rule  dispenses  with 
verification  by  a  solicitor;  but  in  practice,  some  of  the  Masters 
had  required  the  consent  to  be  so  verified;  and  by  Central  Office 
Practice  Rules,  settled  by  the  practice  masters,  March,  1884, 
if  the  attesting  witness  and  deponent  is  a  solicitor,  and  des- 
cribed as  such,  the  entry  of  satisfaction  will  be  directed  by 
the  registrar  (the  papers  being  otherwise  correct)  as  of  cotirse; 
but  under  special  circumstances  the  registrar  may  accept  any 
other  deponent,  if  satisfied  that  he  is  a  proper  person  to  attest 
and  verify  the  signature  and  consent.  The  mere  fact  that  the 
deponent  to  the  affidavit  is  not  a  solicitor  is  not  sufficient 
reason  for  refusing  to  enter  satisfaction.'*' 

'L^he  fee  on  filing  a  fiat  of  satisfaction  is  5s. 

Where  a  memorandum  of  satisfaction  is  written  upon  any 
registered  or  re-registered  copy  of  a  bill  of  sale,  an  abstract 
of  which  has,  under  sec.  11  of  the  amendment  Act,  been  trans- 
mitted to  any  registrar  of  a  County  Court,  a  notice  of  such 
satisfaction,  duly  sealed  and  dated,  shall  \)e  transmitted  to 
each  of  the  registrars  to  whom  an  abstract  of  such  bill  of  sale 
(a)  R.  S.  C„  1883,  O.  Ixi.,  26,  27,        (i)  White  v.  Rubery,  [1894J  2  Q.  B.  923. 
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hIiuU  have  been  transmitted  ;  and  ii|iiiii  receipt  uf  Kuch  nutio-      Sec    15. 
thf  ri-^istrar  sliall  rntrr  it  on  lin-  ahstraot  of  the  hill  to  whicli       [1882  ] 
it   relati's,  and  shall  note  in  the   Index  againHt  tlie  name  of  tin 
inortga^^or  or   UHwignor,    the    fact    of    the   satisfaction    having 
been  entered.'*' 

Although  satisfaction  has  not  been  entered,  the  ladder  of 
u  bill  of  .sale  which  has  luen  actually  satisfied  cannot  set  nj) 
the  bare  legal  i)roj)erty  vested  in  liini  against  an  execution 
creditor.'*'  The  release  of  the  grantor  of  a  bill  of  sale  by 
discharge  under  the  banki  iiptcy  laws  is  a  satisfaction  of  th«- 
debt,  but  the  security  is  preserved  so  far  as  it  operat<s 
as  an  actual  assignment  of  chattels ;  for  although  the  Bank- 
ruptcy Act  discharges  the  bankrupt,  it  does  not  discharge 
the  projierty  which  he  has  made  liable  to  the  demand;  '" 
but  if  the  security  is  a  mere  licence  to  seize  after-acquired 
l)roperty,  it  will  l)e  avoided  by  the  l)ankruptcy.'''' 

As  an  assignment  of  general  future  jiroporty  operates 
merely  as  a  contract  to  assign,  if  and  when  the  property  is 
acquired,  an  order  of  di.scharge  in  itankruptcy  relieves  the 
gnintor  from  all  liability  under  such  a  contract,  and  tin- 
mortgagee's  remedy  is  by  proof.  'I'hus,  when  a  bill  of  .sale 
j)urported  to  assign  all  chattels  which  should  sulisequently  be 
i)rought  upon  the  grantor's  premi.ses,  on  his  lucoming  bank- 
rupt and  obtaining  his  order  of  discharge,  it  was  held  that 
chattels  afterwards  brought  by  him  u])on  the  premises  were 
not  subjec't  to  the  bill  of  sale,  and  that,  so  far,  the  .security 
was  avoided  by  the  order  of  discharge,  the  contract  to  assign 
being  a  proveable  liability  under  the  Bankruptcy  Act.  It 
seems  doubtful,  however,  whether  an  order  of  discharge  w<iuld 
bar  an  agreement  to  assign  chattels  specified  so  as  to  be 
identified.' 

15.  (1882.)  The  eio-hth  untlthe  tw<M)ii<'th  sections  ii.iHai^nMmrt 
of  the  principal  Act,  and  also  all  other  enactments  Ad.  ihtm 
contained  in  the  principal  Act  which  are  inconsistent 
with  this  Act  are  repealed,  but  this  repeal  shall  not 
aifect  the  validity  of  anything  done  or  suffered 
under  the  principal  Act  before  the  commencement 
of  this  Act. 

(u)  R.  S.  C,  Bills  of  Sale  Acte,  1878  k  1882,  Uulcs  H,  9,  Km  in,  p.  270. 

{h)  Wnlcrton  r.  Baker,  17  L.  T.  40-i. 

(c)  Lyile  r.  Munn,  1  Sim.  .5(Wi ;  1  My.  A  K.  683. 

{J)  Thompson  r.  Cnlioii,  L.  H.  7  Q.  B.  627. 

(r)  Collyer  r.  Ishach  10  t'li.  n.  M2. 
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oec.  lb.  The  amendmenl/  Act  also  repeals  sec.  10,  sub. -sec.  1  '"'  and 

Llo/o.J       jj^  portion  of  sec.  16  of  the  principal  Act.'*'     Also  the  efi(!ct  of 

sec.  8  of  the  amendment   Act  is  practically  to  repeal  sec.  4, 

clause  4,  of  the  principal  Act,  so  far  as  affects  bills  of  sale 

within  the  amendment  Act. 

The  repeal,  however,  is  by  sec.  3  of  the  amendment 
Act  limited  to  bills  of  sale  given  by  way  of  security  for 
the  payment  of  money,  and  leaves  the  repealed  sections  in 
full  force  so  far  as  regards  bills  of  sale  by  way  of  absolute 
transfer,  or  given  for  any  purpose  other  than  to  secure  pay- 
ment of  money.''"' 

The  repeal  of  sec.  20  is  not  retrospective,  and  chattels 
comprised  in  a  bill  of  sale  duly  registered  before  the  com- 
mencement of  the  amendment  Act,  are  not  within  the  reputed 
ownership  clause  of  the  Bankruptcy  Act.(''' 

The  effect  of  the  repeal  of  sec.  20  will  be  to  bring  within 
the  operation  of  the  reputed  ownership  clause  of  the  Bank- 
ruptcy Act,  chattels  comprised  in  a  bill  of  sale  given  to  secure 
the  payment  of  money,  and  registered  under  the  amendment 
Act,  which,  after  the  1st  of  November,  1882,  are  at  the 
commencement  of  the  bankruptcy,  in  the  possession,  order,  or 
disposition  of  the  bankrupt,  in  his  trade  or  business,  by  the 
consent  and  permission  of  the  true  owner,  under  such  circum- 
stances that  the  bankrupt  is  the  reputed  owner  thereof ;  but 
chattels  comprised  in  bills  of  sale  given  by  way  of  absolute 
transfer,  and  registered  under  the  principal  Act,  after  the 
commencement  of  the  amendment  Act,  appear  still  to  be 
within  the  protection  of  the  repealed  section.''' 

16.  (1878.)  Any  person  shall  be  entitled  to  have 
an  office  copy  or  extract  of  any  registered  bill  of 
sale,  and  affidavit  of  execution  filed  therewith  or 
copy  thereof,  and  of  any  affidavit  filed  therewith, 
if  any,  or  registered  affidavit  of  renewal,  upon  paying 
for  the  same  at  the  like  rate  as  for  office  copies  of 
judgments  of  the  High  Court  of  Justice,  and  any  copy 
of  a  registered  bill  of  sale  and  affidavit,'''  purporting 

(</)  Sec.  10  [1882J.  (J)  Sec.  16  [18821. 

(c)  Swift  V.  Pannell,  2i  Cli.  D.  210  ;  Heseltine  v.  Simmons  [1892],  2  Q.  B.  547. 

id)  Exp.  Izard,  re  Chappie,  23  Ch.  D.  409 ;  52  L.  J.  Ch.  802  ;  32  W.  R.  218  :  9 
L.  T.  230. 

(e)  In  the  authorised  copy  of  the  statute  this  is>  printed,  "  any  copy  of  a 
registered  bill  of  sale,  and  affidavit  purporting  to  he  an  office  copy  thereof," 
but  the  above  would  seem  to  be  the  correct  reading.  See  the  section  in 
Appendix. 
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to  be  an  office  copy  thereof,  shall   in   all  Courts,  ami 
before  all  arbitrators  or  other  persons,  be  admitted 
as  prima  facie  evidence  thereof,  and  of  the  fact   and 
date  of  retristration  lus   shewn   thereon.     Any  person  J^^p^iw  i- 
shall  be  entitled  at  all  reasonable  times  to  search  theriasi!, 
ret^'ister  and  every  rctjcistered  bill  of  sale,  upon  pay- 
ment of  one  shilling'-  for   every  copy  of  a  bill  of  sale 
inspected;  such  payment  shall  he  made  by  a  Judica- 
ture stamp. 

So  much  of  the  section  u.s  enact.s  that  any  per.son  shall 
he  entitled  at  all  reasonahle  times  to  search  the  register  and 
every  registered  hill  of  sale,  uj)on  payment  of  one  shilling  for 
«very  copy  of  a  hill  of  sale  inspected,  is  repealed  hy  sec. 
16  of  the  amendment  Act. 

The  section  alters  the  former  practice  as  to  proof  of  a  hill 
of  .sale,  and  avoids  the  trouljlc  and  expense  of  calling  an  officer 
of  the  Queen's  Bench  Division. 

No  affidavit  or  record  of  the  Court  shall  Iju  taken  out  of 
the  Central  Office  without  the  order  of  a  judge  or  master,  and 
no  suhpoena  for  the  production  of  any  such  document  shall  lie 
issued.*"' 

Under  the  repealed  Acts,  a  certificate  of  registration  of  a  Proof  of  i)in  of 
document  purporting  to  he  a  hill  of  sale,  with  the  date  and 
endorsement  of  the  names  of  the  parties,  was  no  evidence  that 
an  affidavit  satisfying  all  the  requirements  of  the  statute  had 
heen  filed  with  the  hill  of  sale.'*  Neither  was  a  certificate  of 
registration  of  "  a  document  purporting  to  he  a  copy  hill  of 
sale  together  with  an  affidavit,"  sufficient  evidence  of  the  due 
filing  of  the  hill  of  sale,  unless  there  was  also  proof  that 
the  document  registered  was  a  true  copy  of  the  original  hill 
of  .sale.'^'''  Nor  under  the  present  Acts  is  production  of  a  hill 
of  sale  and  certificate  of  registration  evidence  of  due  registra- 
tion, hut  if  the  ohjection  is  taken  it  seems  that  tlie  proper 
course  is  to  adjourn  the  hearing  U)V  the  production  of  furl  her 
evidence.  •'" 

(<j)  R.  8.  C,  IfWS.  O.  Ixi.  28. 

a,)   MiiwMi  r.  Woo<l,  1  ('.  P.  D.  Ki;  11  W.  K.  kl  ;    W,  L.  .1.  ( '.  1'.  7'i  ;    1 1  I..  T.  .'.71. 

{-■)  lliilkctt  r.  Kinmotl,  .W  L.  'I'.  .")0S;  3  Q.  H.  D.  :>'>r,  ;  i.  n.  Kinmott  r.  Xfarclmnt, 
:iti  W.  K.  K.T_':  47  L.  J.  Q.  B.  W«  ;  (irindell  r.  BreiiUon.  6  C.  H.  .N.  S.  e»H  ;  Wa«l- 
ilimjlou  r.  H-.berts,  L.  U.  3  y.  b.  579;  37  L.  J.  Q.  H.  :»3  ;  9  U.  A  .S.t«)7;  Hi  W.  I{. 
low  ;  Is  L.  T.  853. 

(r/)  Turner  r.  Culpan,  36  W.  R.  27H. 
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Under  the  present  system,  office  copies  of  all  documents 
filed  in  the  High  Court  shall  be  admissible  in  evidence  in  all 
causes  and  matters,  and  between  all  persons  or  parties,  to  the 
same  extent  as  the  original  would  he  admissible : '"'  and  all 
copies,  certificates,  and  other  documents  appearing  to  be 
sealed  with  a  seal  of  the  Central  Office  shall  be  presumed  to  be 
office  copies  or  certificates  or  other  documents  issued  from  the 
Central  Office,  and  if  duly  stamped  may  be  received  in 
evidence ;  and  no  signature  or  other  formality,  except  the 
sealing  with  a  seal  of  the  Central  Office,  shall  be  required  for 
the  authentication  of  any  such  copy,  certificate,  or  other  docu- 
ment.'*' 

The  fee  for  office  copies  is  sixpence  per  folio. 

By  the  Common  Law  Proceedure  Act,  1854,''''  it  is  not 
necessary  to  prove  by  the  attesting  witness  any  instrument  to 
the  validity  of  which  attestation  is  not  requisite.  Sec.  8  of 
the  principal  Act  will,  it  seems,  render  it  necessary  to  prove 
by  the  attesting  witness  all  ixnregistered  bills  of  sale  where 
the  fact  of  execution  is  in  issue ;  but  if  the  bill  of  sale  has 
been  registered,  an  office  copy  of  the  affidavit  by  the  attesting 
witness  will,  under  the  provisions  of  the  section,  be  j?Hma 
facie  evidence  thereof. 

The  rule  applies  to  a  cancelled  or  burnt  deed,'""  as  also  to 
one  the  execution  of  which  is  admitted  by  the  party  to  it, 
even  in  open  Court,'*'  or  in  a  subsequent  agreement,'-'''  or  in 
a  sworn  answer  to  interrogatories,'^'  nor  will  illness  excuse 
the  attendance  of  an  attesting  witness.'*' 

When  it  is  Where  the  instrument  is  thirty  A'ears  old  it   proves   itself; 

iimiecessary  to  j  -x-  -j.  •     •      j.i.  •  x-  iU     '  j  i.  i_  a        ' 

I'.-ill  the  attest-     '^^icl  II  it  IS  m  the  possession  oi  the  adverse  party,  who  refuses 

to  produce  it  pursuant  to  notice,  or,  if  producing  it,  claims  an 
interest  under  it  in  the  subject-matter  of  the  cause ; '"'  or 
where  the  document  is  tendered  in  evidence  against  a  public 
officer  who  is  bound  by  law  to  have  procured  its  due  execu- 
tion, and  who  has  dealt  with  it  as  a  document  duly  executed ;  '■'' 

(a)  R.  S.  C,  1883,  O.  xxxvii.  4. 
(6)  R.  S.  C,  1883,  O.  Ixi.  7. 

(c)  Sec.  26. 

(d)  Breton  r.  Cope,  Pea.  R,  44;  Gillies  r.  Smither,  2  Stark,  528. 

(e)  R.  u.  Harringworth,  4  M.  &  S.  353  ;  Johnson  v.  Mnson,  1  Esp.  89. 
(/)  Doe  r.  Penfold,  8  C.  &  P.  536;  contra,  Bringloo  c.  Goodson,  5  Bing.  N. 

740. 

(3)  Call  V.  Dunning,  4  East.  53 ;  Bowles  c.  Langworthy,  5  T.  R.  360. 

(k)  Harrison  c.  Blades,  3  Camp.  357 ;   contra,  Jones  v.  Brewer,  4  Taunt.  46. 

(i)  Doe  e.  M.  of  Clevland,  9  B.  &  C.  864. 

(;)  Plumer  f.   Brisco,  11   Q.  B.  46  ;  12  Jur.  351  ;  17  L.  J.  Q.  B.  158;  Barnes /^ 
Lucas,  Rv.  Hi  M.  264. 


•  witness. 
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it  will  Im- uimci-fssiiry  to  call  tlic  uttoHting  witneHB;  iicitliiT  will  a9C.  16 
the  rule  apply  wlu-rc  tlur  party,  from  physical  or  If^al  ^1882] 
oljstucles,  is  unable  to  produce  the  attestiuK  wituesH — aH,  if 
the  witness  he  deatl,  or  insane,  or  out  of  the  jurisdiction  <if  the 
Court,  or  cannot  be  found,  or  if  he  bo  absent  by  collusion  with 
the  opposite  party,'*'  and  if  the  instrument  be  lost  and  the 
name  of  the  witness  bo  unknown,  the  execution  maybe  proved 
l)y  othi-r  evidence. 

Where  an  instrument,  requirinpf  attestation,  is  subscribed 
by  several  witnesses,  it  is  only  necessary  to  call  one  of 
them.'*' 

16.  (1882.)  So  much  of  the  sixteenth  section  of  J^'^';; ;';;'., 
tlie  priiu-ipul  Act  as  enacts  that  any  person  sliall  be  o''**'*'. 
entitled  at  all  reasonable  times  to  search  the  register 
and  every  registered  bill  of  sale  upon  payment  of  one 
shilling  for  every  copy  of  a  bill  of  sale  inspected  is 
hereby  repealed,  and  from  and  after  the  commence- 
ment of  this  Act  any  person  shall  be  entitled  at  all 
reasonable  times  to  search  the  register,  on  payment 
of  a  fee  of  one  shilling,  or  such  other  fee  as  may  be 
prescribed,  and  subject  to  such  regulations  as  may 
be  prescribed,  and  shall  be  entitled  at  all  reasonable 
times  to  inspect,  examine,  and  make  extracts  from 
any  and  every  registered  bill  of  sale  without  being 
required  to  make  a  written  application,  or  to  specify 
any  particnliirs  in  reference  thereto,  upon  payment 
of  one  shilling  for  each  bill  of  sale  inspected,  and 
such  payment  shall  be  made  by  a  judicature  stamp  : 
Provided  that  the  said  extracts  shall  be  limited  to 
the  dates  of  execution,  registration,  renewal  of 
registration,  and  satisfaction,  to  the  names,  addresses, 
and  occupations  of  the  parties,  to  the  amount  of 
the  consideration,  and  to  any  further  prescribed 
particulars. 

By  Order  Ixi.,  Rule  23.  R.  S.  C.  1883.  the  resist mr  of 
bills  of  sale  shall,  on  a  reque.st   in   writing   piving    sufficient 

(o)  Currie  c.  Child,  3  Camp.  'iXi ;  R.  r.  St.  Giles.  K.  A  B.  B4L'. 
(6)  ForHtor  r.  Fnr.ster,  33  L.  .f.  I'.  \  M.U.I;  »rr  Tuylor  on    Kvidence,  8lh  e<l. 
15G4,  ff  trq. 
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particulars,  and  on  payment  of  the  prescribed  fee,  cause  a 
search  to  be  made  in  the  registers  or  indexes  under  his 
custody,  and  issue  a  certificate  of  the  result  of  the  search. 
Under  a  former  rule  it  was  necessary,  before  inspecting 
the  register,  to  satisfy  the  ofiicev  as  to  the  ol^ject  of  the 
search. 

Provision  has  been  made  by  the  Rules  of  the  Supreme 
Court,  Bills  of  Sale  Acts,  1878  &  1882,  for  search,  inspection, 
and  office  copies  of  abstracts  filed  in  local  registries.'"' 

An  ofiicial  search  for  bills  of  sale  may  also  be  made  under 
sec.  2  of  the  Conveyancing  Act,  1882,  and  rules  which  will  bo 
found  in  Appendix,  Part  I.,  p.  267.  The  fees  payable  on 
searches  and  inspections  will  be  found  noted  to  sec.  18. 

The  office  hours  of  the  bills  of  sale  department  of  the 
Central  Office  are  from  ten  to  four,  except  on  Saturday  and 
in  vacation,  when  the  offices  close  at  two. 

Debentures  to        17.   (1882.)  Notliinff  ill    this  Act    sliall  apply  to 

which  Act  not  \^^^Jf^^/         ^  t,  trr  J 

t«  apply.  any   debentures  issued   bj  any    mortgage,  loan,    or 

other  incorporated  Company,  and  secured  upon  the 
capital,  stock  or  goods,  chattels  and  effects  of  such 
Company. 

The  term  debenture  does  not  seem  to  liave  received  a 
precise  legal  definition,  but  as  commonly  used  imports  a  debt, 
an  acknowledgment  of  a  del)t,  with  an  oljligation  or  covenant  to 
pay,inmo.st  cases  accompanied  by  a  charge  or  security;  and  a 
document  which  is  a  debenture  in  this  common  acceptation  of 
the  term  will  be  within  the  exception.  Thus,  a  memorandum 
by  a  Company  in  consideration  of  a  loan,  which,  with  othei- 
clauses  usually  found  in  debentures,  contained  a  covenant  to 
pay  each  of  the  lenders  the  sum  advanced  with  interest, 
charging  as  security  all  the  undertaking,  property,  estate  and 
effects  of  the  Company,  was  held  a  debenture  within  the 
meaning  of  the  section  ;'*'  as  also  was  an  agreement  between  a 
Company  and  a  lender  whereby  the  Comjiany  agreed  to  pay 
the  money  lent  with  interest,  charging  tlie  hereditaments  of 
the  Company  with  payment,  and  further  agreed  on  request  to 
execute  a  legal  mortgage  and  to  issue  debentures  to  the 
extent  of  the  loan    secured   over   the  capital,   stock,  goods. 

(a)   Rules  10,  11. 

(i)  Edmonds  r.  Blaina  Furnaces  Co. ;  35  W.  R.  798;  57  L.  T.  1.39;  56  L.  .1. 
Ch.815;  36  Ch.  D.  215. 
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<*huttel.s  and  effects  of  tho('(»in|miiy. '"     Hut  it  sipius  doubtful 

(I  whotlHT  H  iMtrc  lilt  iiioiiiikIumi  1)1'  «l»'|(().sit  of  title  liecdw  it.>- 
Hefurity  foi'  ii  |liiiit.iiiLr  l>nl;tii(r.  not  juliuittinj^  any  hpccific 
«U^)t  or  iMuitainiii^  an  ameeuu-nt  to  |»ay  i.s  within  the  c.v- 
«;o|)tiun,  or  wliother  an  in.struint'nt  which  charges  specific 
property  as  distinKuisliud  from  a  general  cliarge  on  a-<sc!s 
is  u  debenture;  thus.u  niemoranduni  by  a  brick  nuikingCum- 
.1  pany  given  on  a  deposit  of  title  de«'ds  to  beds  of  coal  and  fire- 
clay, .stating  that  the  deposit  was  made  to  secure  present  and 
future  advances  and  agreeing  to  e.vecute  on  request  a  proper 
mortgage  with  power  of  sale«)r  such  further  security  as  might 
be  necessary  for  effectually  passing  the  legal  estate  in  the 
property  to  which  the  security  related,  was  held  not  to  be  a 
hlebenture.'*' 

It    has    l)een   held     that    the   section    does  not    protect    an  A^-i^fnmola  t« 
,.         ,  ,  .  1    •  ,  ..  secure  •lolicii. 

a.saignment     ol      plant,     machinery,    stock-in-traue,     <vc.,    to  tutxa. 

a  trustee  for  del)enture-h((lders;''"'  so  wln^re  a  limited  Com- 
pany issued  debenture  bonds,  payable  to  bearer,  purjiorting  to 
\te  secured  by  a  mortgage  of  the  jiroperty  of  the  Ctjinpany  to 
trustees,  who  executed  a  declaration  of  trust  for  the  debenture- 
holders,  and  all  the  debenture  bonds  came  into  the  claimant's 
hands,  his  claim  to  the  property,  covered  by  the  mortgage, 
which  was  unregistered,  and  contained  no  express  trust  for 
debenture-holders,  was  held  ineffectual  against  an  execution 
creditor.'"  But  the  form  of  debentmc  may  be  such  as  to 
e(|uitably  charge  in  favour  of  debentui'e-holders  the  chattels 
purported  to  be  assigned  by  the  invalid  deed;  thus,  where 
debentures  were  issued  byaCompany.with  a  condition  annexed, 
that  the  holders  were  entitled  to  the  benefit  of  an  indenture 
whereby,  amongst  other  things,  certain  specified  chattels  of 
the  Company  were  vested  in  trustees  to  secure  payment  of  all 
moneys  jiajable  on  such  debentures,  it  was  held,  that  even  if 
the  covering  deed  was  void  under  the  .Vets,  the  intention  to 
give  the  debenture-holders  a  valid  charge  within  sec.  17 
was  manifest  on  the  face  of  the  debentures  read  in  conjunction 
with  the  condition,  and  amounted  to  an  etjuitable  contract, 
which  would  be  carried  into  effect  so  as  to  charge  the  chattels 
in  favour  of  the  debenture- holders."' 

(a)  Levy  c.  AtMsrcorriR  Slate  and  Slab  C^.,  37  Ch.  I).  1'6<>;  3ii  \V.   R.  411  ;  57 
L.  J.  Ch.  202;  .■-.►>  L.  T.  218. 

(A)  Topliam  c.  GrceiiKidc  Ac.  Co.,  37  Ch.  D.  281. 

(r)   BrocklehiirHt  r.  Rjiihvay  I'riiitinir,  Ac,  Co.,  W.  N.,  Ias4,  70. 

(./)  JonkiiiHoii  r.  Hmiutloy  .Miniinf  t'o.,  35  \V.  R.  KH;   19  K).  H.  D.  SrtH. 

(r)  Room  r.  .\niiy  and  Niivy  H.itol  C(i.,  34  C'li.  11.  ^i  :  .T".  W.  R.  *» ;  6.'.  I..  T.  47«. 

N    2 
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The  words  "  other  incorporated  Company"  used  in  the  sec- 
tion,are  not  limited  to  an  incorporated  Compfiny, ejUHdcm  generis 
with  mortgage  or  loan  Companies  ;  but  even  if  it  were  so,  any 
Company  authorized  to  raise  money  on  loan  or  mortgage 
would,  for  the  purposes  of  the  sections,  be  ejusdem  rjeneris.  '"' 
Debemmes  to  Debentures  which  create  a  charge  on  the  floating  real  and 

which  Acts  not  p        ^  ,  ... 

to  aii]iiy.  ])er.sonal  property  or  a  Company  do  not  require  registration 

Under  the  amendment  Act.'"'  It  was  questioned  whether 
debentures,  although  excluded  by  the  section  from  the 
operation  of  the  amendment  Act,  were  bills  of  sale  within 
the  definition  contained  in  the  principal  Act;'**  but  this 
has  now  been  decided  in  the  negative ;  and  although  deben- 
tures are  agreemeuts  by  which  a  right  in  equity  to  a 
charge  on  personal  chattels  is  conferred,  mortgages  or  charges 
by  an  incorporated  Company,  for  the  registration  of  which 
statutory  provision  has  been  made  by  the  Companies 
Clauses  Act,  1845,  or  the  Companies  Act,  1862,  are  not  bills 
of  sale  within  the  principal  Act.  The  principal  Act,  there- 
fore, does  not  apply  to  a  debenture  issued  by  an  incor- 
porated Company ;'"'  indeed,  it  has  been  pointed  out  that  if 
it  did,  as  the  Acts  are  by  sec.  3  of  the  amendment  Act  to  be 
construed  together,  sec.  17  would  exclude  the  necessity  for 
registration.'''' 

A  transfer,  by  the  mortgagee,  of  a  charge  on  chattels  given 
by  an  incorporated  Company,  does  not,  it  is  said,  confer  a 
valid  charge  on  the  chattels  charged  or  the  debt  secured, 
unless  the  formalities  of  the  Bills  of  Sale  Acts  are  complied 
with.'"" 

A  bill  of  sale  by  a  Company  has  been  said  tn  be  within 
the  Acts,'''  and  may  be  given  or  taken  in  the  incorporated 
name  of  the  Company ; "''  and  where  chattels  were  assigned 
to  a  Company,  which  consisted  of  two  persons  only,  it  was 
held  that  the  assignment  enured  for  their  benefit ;  ''*  so  a  bill 
of  sale  to  "  The  D.  Bank  of  London,  of  a  given  address,  of 
which  said  bank  A.  B.,  of  the  same  place,  is  the  sole  pro- 
prietor," was  held  sufficient.'*' 

(a)  Re  Standard  Manufacturinj,'  Co.,  exp.  Lowe  [1891],  1  Ch.  627;  89  W.  R. 
369  ;  60  L.  J.  Ch.  72  ;  64  L.  T.  487. 

(6)   Welsted  v.  Swansea  Bank,  Ld.,  5  T.  L.  R.  332. 

(o)  Read  f.  Joannon,  25  Q.  B.  D.  300;  38  W.  R.  734;  63  L.  T.  387  ;  59  L.  J.  Q.  B. 
644. 

(rf)  Jarvis  v.  Javvis,  69  L.  T.  412. 

(e)  Re  CunniiiKham,  28  Ch.  D.  682. 

(/)  Shears  v.  Jacob,  L.  R.,  1  C.  P.,  513. 
•    (g)  Maugham  v.  Sharpe,  17  C.  B.  N.  S.  443. 

(*)  Simmons  v.  Woodward,  [1892]  A.  C.  100. 
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Under  tlu'   principal  Act,   it   litis   Leon   held    that    want    <  t       Cpp    17 
n'gistnitioii  does  not  avoid,  as  against   the  official   li<{uidat<ii  1878  1 

of  a  Company,  a  dehentiirc  whcn^liy  the  Company  aeknow- 
h'dj^ed  its  indehtedness  in  a  piincij)al  sum,  on  which  interest 
was  to  l)e  paid,  and  for  payment  of  |)rincipal  and  interest 
j)led«^ed  to  tlie  <h'l)enture-holder,  iat('al)ly  with  }ir)lders  of 
other  dehentnres.  amonfi;st  other  thinj^s.  personal  chattels  of 
the  Company,  which  dehentnre,  it  was  provided,  slionld  not 
he   ref2;istered  as  a  l)ill  of  sale.'''" 

17.   (1878.)  Every  affidavit  required  by  or  for  the  Afli.iavi»«. 
purposes  of  this  Act  maybe  sworn  before  a  Master  of 
any  division  of  the  Hif^h  Court  of  Justice,  or  before 
any  Commissioner  empowered  to  take  affidavits  in 
the  Supreme  Court  of  Judicature. 

Whoever  wilfully  makes  or  uses  any  false  affidavit 
for  the  purposes  of  this  Act  shall  be  deemed  guilty 
of  wilful  and  c<»rrupt  perjury. 

By  Rule  12.  R.  S.  C,  Bills  of  Sale  Acts.  1878  and  1882 
every  first  and  .second  class  clerk  in  the  Bills  of  Sale  r)e])art- 
ment  of  the  Central  Office  of  the  Supreme  Court  shall,  hy 
virtue  of  his  office,  have  authority  to  take  oaths  and  affidavits 
in  matters  relating  to  that  dejiartment. 

Kvery  affidavit  shall  l)e  intituled  in  the  cause  or  matter 
in  which  it  is  sworn,  and  shall  l)e  eonfin«'d  to  such  fjwts  as  the 
witness  is  alile  of  his  own  knowledge  to  prove,  except  on 
interlocutory  motions,  on  which  statements  as  to  his 
helief,  with  the  grounds  thereof,  may  l)e  admitted.  The  costs 
of  every  affidavit  which  shall  unneces.sarily  set  forth  matters 
of  hear.say,  or  argunu'iitative  matter,  or  copies  of  or  extracts 
from  documents,  shall  he  j)aid  hy  the  party  filing  the  same.'*' 
F]v(;ry  commissioner  to  juiminister  oaths  shall  express  tlie  time 
when  and  tlie  place  where  he  shall  take  any  affiilavit.  »)r  the 
acknowledgment  of  any  deed  or  recognizance;  otherwise  the 
same  .shall  not  he  lield  authentic,  nor  he  admitted  to  he  filed 
or  enrolled  without  the  leave  of  the  Court  or  a  Judge;  and 
every  siu-h  commissioner  shall  express  the  time  when  and  the 
place  where  lie  shall  do  any  other  iwt    incident  to  his   office."' 

(a)  Bf  AHpbaltic  W.mkJ  Pavement  (V,.,  ^9  L.  T.  150;  32  W.  H.  H. 
(6)  R.  S.  C,  1H«3,  O.  wxviii.  2,  3. 
(.)   Rule  5. 


Sec.  17.       226  THE   BILLS  OF  SALE  ACT,  1878. 

[1878.1 

All  affidavitis,  dec'laration.s,  affirmations  and  attestations  of 

honour,  in  causes  or  matters  depending  in  the  High  Court,  may 
be  sworn  and  taken  in  Scotland  or  Ireland,  or  the  Channel 
[slauds,  or  in  any  colony,  island,  plantation  or  place  under  the 
dominion  of  Her  Majesty  in  foreign  parts,  Ijefore  any  Judge, 
Court,  notary  public,  or  person  lawfully  authorized  to  adminis- 
ter oaths  in  such  country,  colony,  island,  plantation  or  place 
respectively,  or  Ijefore  any  of  Her  Majesty's  consuls  or  vice- 
consuls  in  any  foreign  parts  out  of  Her  Majesty's  dominions ; 
and  the  Judges  and  other  officers  of  this  High  Court  shall  take 
judicial  notice  of  the  seal  or  signature,  as  the  case  may  be,  of 
any  such  Court,  Judge,  notary  public,  person,  consul  or  vice- 
consul,  attached,  appended  or  subscribed  to  anj'  such  affidavits 
affirmations,  attestations  of  honour,  declarations,  or  to  any 
other  deed  or  document.'"'  Ever}-  affidavit  shall  be  drawn  up 
in  the  first  person,  and  shall  be  divided  into  paragraphs,  and 
every  pai*agraph  shall  be  numbered  consecutively,  and,  as 
nearly  as  may  be,  shall  be  confined  to  a  distinct  portion  of  the 
subject.  Every  affidavit  shall  be  written  or  printed  bookwise. 
No  costs  shall  Ijo  allowed  for  any  affidavit  or  juirt  of  an 
affidavit  sul)stantially  departing  from  this  rule.'*'  Every 
affidavit  shall  state  the  description  and  true  place  of  abode  of 
the  deponent,''''  and  if  made  by  two  or  more  deponents,  the 
names  of  the  several  persons  making  the  affidavit  shall  ])e 
inserted  in  the  jurat,  except  that  if  the  affidavit  of  all  the 
dejjonents  is  taken  at  one  time  by  the  same  officer,  it  shall  be 
sufficient  to  state  that  it  was  sworn  by  both  (or  all)  of  the 
"  above-named  "  deponents.*'" 

The  Court  or  a  J  udge  may  order  to  be  struck  out  from  any 
affidavit  any  matter  which  is  scandalous,  and  may  order  the 
costs  of  any  application  to  strike  out  such  matter  to  be  paid 
as  between  solicitor  and  client. ''' 
niiarits.  No  affidavit  having  in  the  jurat  or  body  thereof  any  inter- 

lineation, alteration,  or  erasure,  shall,  without  leave  of  the 
Court  or  a  Judge,  be  read  or  made  use  of  in  any  matter 
depending  in  Couit.  uidess  the  interlineation  or  alteration 
(other  than  by  erasure)  is  authenticated  by  the  initials  of  the 
officer  taking  the  affidavit ;  or,  if  taken  at  the  Central  Office, 
either  by  his  initials  or  by  the  stamp  of  that  office  ;  nor  iti  the 
case  of  an  erasure,  unless   the  words  or  figures  a])pearing  at 

(«)  Rule  6  (4)   Rule  7.  (c)  Rule  8. 

(d)   Rule  9.  (e)  Rule  11. 
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I  lie  timo  of  taking  llu-  aftidavit  to  li<-  wiiitcii  on  tli<!  onihun; 
aif  n--\viitt(.'ti  aii«l  simiiil  or  initiiill*-il  in  the  inargiii  of  thi- 
aHiWavit  by  tin.-  oHict-r  taking  it."" 

Where  an  iiffid»ivit  is  sworn  by  any  pci-snn  who  appears  to 
ibe  ofTieer  taking  tlie  alHtlavit  to  Ije  illiterate  or  blind,  the 
officer  shall  certify  in  the  juiiit  that  tlie  affidavit  was  read  in 
his  presence  to  the  deponent,  that  the  deponent  seemed  f)cr- 
foctly  to  understand  it,  and  that  the  dep<jnent  made  his  or  her 
sij^natnri"  in  the  presence  of  tlie  officer.  No  such  affidavit 
shall  lie  used  in  evidence  in  the  absence  of  this  certificate, 
unless  the  Court  or  a  Judge  is  otherwise  satisfied  that  the 
affidavit  was  read  over  to, and  ap|jaienlly  p<'i  t'ectly  understood 
l)y  the  deponent.*'' 

Kvery  affidavit  shall  lie  filed  in  the  Central  Office,*''  and 
there  shall  be  a{)[)endi'd  to  it  a  note  shewing  on  whose  behalf 
it  is  filed,'*"  and  no  affidavit  shall  l)e  filed  or  used  without  such 
note,  unless  the  Court  or  a  Judge  shall  otherwise  direct;  but 
the  Court  or  a  .Judge  may  receive  any  affidavit  sworn  for  the 
purpose  of  being  used  in  any  cause  or  matter,  notwithstanding 
any  defect  by  misdescrij)tion  of  parties  or  otherwise  in  the 
title  or  jurat,  or  any  other  irregularity  in  the  form  thereof, 
and  may  direct  a  memorandum  to  be  made  on  the  document 
that  it  has  been  so  received.'"  Affidavits  used  on  applications 
in  Court  or  at  chambers  respecting  l)ills  of  sale  are  filed  in 
each  case  under  the  name  of  the  jiarty  by  whom  the  bill  of 
sale  was  given. 

In  CHses  in  which,  by  the  present  pi-actice,  an  original  Affldnviu. 
affidavit  is  allowed  to  be  used,  it  shall,  before  it  is  used,  be 
stamped  with  a  proper  filing  stam]},  and  shall,  at  the  time 
when  it  is  used,  be  delivered  to  and  left  with  the  projier  officer 
in  Court  or  in  chambers,  who  shall  send  it  to  l)e  fiU^d.  An 
office  coj)y  of  an  affidavit  may  in  all  cases  be  used,  the  original 
affidavit  having  been  previously  filed,  and  the  cojiy  duly 
authenticated  witli  the  seal  of  the  office. '^i  Where  a  special 
Lime  is  limited  for  filing  affidavits,  no  affidavit  filed  after  that 
time  shall  be  used  except  by  leave  of  the  Court  or  a  Judge.'" 

(rt)   R.  S.  C.  18KJ,  O.  xxxviii..  Rule  la. 

(A)   Rule  13. 

(.•)  ThiK  does  not  Apply  to  nffldiivit*  requiroil  t<>  l»o  I'lli-U  in  a  DiHtrict  R«(ristr7 

((0   R.  S.  ('.,  1HM3,  O.  xxxviii..  Rule  10. 

(r)   Rulfl  It. 

(  f)   Rule  15, 

(.9)  Rale  18. 
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Formerly  where  an  affidavit  of  execution  made  by  the 
solicitor  attesting  a  bill  of  sale  was  sworn  by  him  before  a 
commissioner,  who  was  in  partnership  with  him  as  a  solicitor, 
it  was  held  the  affidavit  was  duly  sworn ; '"'  but  now  no  affidavit 
shall  be  sufficient  if  sworn  before  the  solicitor  acting  for  the 
party  on  whose  behalf  the  affidavit  is  to  be  used,  or  before  any 
agent  or  correspondent  of  such  solicitor,  or  before  the  party 
himself ;  ''*''  and  an  affidavit  which  would  be  insufficient  if 
sworn  before  the  solicitor  himself,  shall  be  insufficient  if  sworn 
before  his  clerk  or  partner.'"' 

A  false  statement  in  an  affidavit  in  non- judicial  pro- 
ceedings was  a  misdemeanour  at  Common  Law.'""  Perjury 
is  punishable  by  penal  servitude  not  exceeding  seven  years,  or 
by  imprisonment. 

Tee8.  18.  (1878.)  There  shall  be  paid  and  received  in 

common  lavr  stamps  the  following  fees,  viz.  : — 
On  filing- a  bill  of  sale .. .  ...  ...     2s. 

On  filing  the  affidavit  of  execution  of 
a  bill  of  sale  ...         ...         ...         ...     2s. 

On  the  affidavit  used  for  the  purpose 
of  re-registering  a  bill  of  sale  (to 
include  the  fee  for  filing)     ...         ...     5s. 

By  order  as  to  Supreme  Court  Fees,  1884,  the  following 
fees  for  searches  and  inspection  are  payable  : — 

114.  On  a  request  for  a  search  and  certifi- 

cate, pursuant  to  Order  LXI.,  Rule  23     5s. 

115.  If  more  than  one  name  included  in  the 

same  request,  for  each  additional 
name        ...         ...         ...         ...  ...     2s. 

116.  On  a  duplicate  certificate,  if  not  more 

than  three  folios  ...         ...         ...     Is. 

117.  For  every  additional  folio         ...  ...     6d. 

118.  On   every  continuation   search,    if  re- 

quested within  14  days  of  any  former 
search  (the  result  to  be  endorsed  on 
such  certificate)  ...         ...         ...         ...     Is. 

(a)  Vernon  c.  Cooke,  49  L.  J.  C.  P.  767. 
(6)  R.  S.  C,  1883,  O.  x.xxviii.,  Rule  16. 
(e)  Rule  17. 

(d)  R.  D.  Hodgkiss,  L.  R.  1  C.  C.  R.  212  ;  39  L.  J.  M.  C.  U;  11  Cox.  365  ;  18  W. 
R,  160    21  L.  T.  564. 
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By  till"  (jnli^r  ns  to  Siipn-ino  (!oiirt  FeoH,  1884,  tlio 
following  aro  pn^HcrilM-d  : — 

'-\6.  On    filiiig   !i  bill   of  siili-  iiiul  iitliduvit  then!-      £    m.    «1. 

with  when-   the   consideration  (including 

t"iirtli<r  advanci's)  dors  not  t-xcccd  ClKJO... 
:{7.   Al)i)v»!  £1<X>  and  not  cxcfcdinf^'  fiOO 

38.  Above  £200       

39.  On  filing?  nndor  tli.-  Hills  of  Sab-  .\ct.s,  187H 

and   1K82.  any  other  document  to  which 

the  fees   Nos.  3«.  :?7  and  :{8  do  not  apply     O  10     0 

40.  On  tiling  an  atlidavit  of  re-registration   of  a 

bill   of  sale  or  any  such  other  document 

as  in  No.  39  mentioned      ...         ...         ...     0  10     0 

41.  ( )n  filing  a  fiat  of  .satisfaction  ...         ...     0     5     0 

By  order  as  to  fees  and  percer>tage.s,  4th  .Inly,  188-1-,  it  is 
provided  that  the  alxive  fees  shall  l)e  paid  l»y  inipres.sed 
stamps. 

The  following  duties  are  iinposed  on  bills  of  sale  by  the  Siaiiip  <»uiie«. 
Stamp  Act,  1891,  and  should  be  denoted  by  inijjresKcd 
stamps,  except  iji  crises  within  sec.  7,  Stamp  Act,  1891,  where 
the  duty  not  exceeding  2s.  6d.,  adhesive  stamps  may  be  used, 
calculated  according  to  the  amount  or  value  of  the  con- 
sideration ap|)earing  on  the  fjwe  of  the  deed.  By  sec.  41  of  the 
Act  a  bill  of  sale  is  not  to  be  registered  under  any  Act  for 
the  time  being  in  force  relating  to  the  registration  of  bills  of 
sale  unless  the  origiinil  duly  stamped  is  produced  to  the 
proper  oflBcer.  But  a  bill  of  sale  though  not  duly  stamped  at 
the  time  of  filing  the  copy,  was  admitted  in  evidence  on  the 
duty  and  penalty  being  paid.'"' 

An  absolute  bill  of  .sale  is  a  conveyance  within  the  Stanij) 
Act,  and  is  subject  to  a  stamp  duty  upon  the  amount  oi- 
value  of  the  consideration  for  the  .sale  as  follows  : — 

Not  exceeding  £2I'>  a  duty  of  6d.  for  every  £5  or  part  of  I'o. 

Exceeding  '2.'i  and  not  exceeding  £50 

50         ..  .,  75 

75        ..  „  KM) 

100         ,.  „  125 

125        ..  ..  150 

150        ..  ..  175 

(a)  Be'.lmmyr.RRull.  4H.  .t.S.LW. :  32  I,.  .1.  Q.  B.  3W  ;  3  W.R.  «I7!  S  L.  T.  M4. 
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Exceeding        £175  and  not  exceeding  200 
200         „  „  225 

225        „  „  250 

275        „  „  300 

„  300,  for  every  £50,  and  also  for 

any  fractional  part  of   £50  of 
.such  amount  or  value  ...     0     5     0 

A  conditional  bill  of  sale,  being  the  only  or  principal 
security,  other  than  an  equitable  mortgage,  for  the  payment  or 
repayment  of  money,  is  to  be  stamped  as  a  mortgage  as 
follows :  — 

Not  exceeding  £25  . 
Exceeding 


£25 

£0 

0 

8 

25  and  not  exceeding  £50 

0 

1 

3 

60         „               „           100 

0 

2 

6 

100         „              „          150 

0 

3 

9 

150        „              „          200 

0 

5 

0 

200        „              „          250 

0 

6 

3 

250        „              „          300 

0 

7 

6 

300,  for  every  £100,  and  also 

for 

any  fractional  part  of  £100  of 

the  amount  secured    . . . 

0 

2 

6 

If  a  collateral,  auxiliary,  additional,  or  substituted  security, 
other  than  an  equitable  mortgage,  or  by  way  of  further 
assurance,  where  the  principal  or  primary  security  is  duly 
stamped : — 

For  every  £100,  and  for  any  pai't  of  £100  secured  £0     0     6 

Being  an  equitable    mortgage : — ^for  every  £100  and  any 
fractional  part  of  £100,  of  the  amount  secured      ...     £0     1     0 

A  re-conveyance  or  release,  or  a  transfer  or  assignment  of 
a  bill  of  sale,  or  of  any  money  thereby  secured,  is  subject  to  a 
duty  of  6d.  for  every  £100  or  part  of  £100  of  the  amount 
transferred  or  assigned.  If  any  further  money  is  added  to 
the  amount  ah-eady  advanced,  the  instrument  .should  be  stamped 
as  a  principal  security  for  such  further  money ;  for  it  would 
seem  that  a  transfer  of  a  bill  of  sale  accompanied  by  a  further 
advance  is,  for  the  purposes  of  the  Stamp  Act,  a  transfer  of  a 
bill  of  sale  of  the  amount  of  the  original  advance,  and  a  new 
security  to  the  extent  of  the  additional  advance.'"' 
(a)  Wiile  V.  Comniissioners  of  Inland  Revenue,  41  L.  T.  166. 
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A  Itill  of  saU;  to  sccuii'  tutinf  ailviiiicfh.  either  with  or 
without  inoiioy  j)revioiisly  tint',  is  to  hi;  <'liHrm-d,  wIkjii  tht; 
total  amount  secured  is  in  any  way  limited,  with  the  sanu;  duty 
ati  a  Hocurity  for  the  amount  uo  limittMl ;  where  such  total 
amount  is  unlimited  the  security  will  only  In;  available  for  the 
amount  which  the  stamp  thereon  impres.scd  t-xtends  to  cover, 
but  where  any  advance  is  made  in  excess  of  the  amount 
covered  by  that  duty  the  security  shall,  for  the  purpose  of  stamp 
duty,  be  deemed  to  be  a  new  and  separate  instrument,  bearing 
date  on  the  day  on  which  the  advance  or  loan  is  made.  "' 

Cnder  the  repealed  .sec.  IT),  8tamj)  Act,  1870,  corresponding   Stamixmuo*. 
to   sec.    li),  Stamp  Act.  1891,  the  Ccmunissioners   of    Inland 
Revenue  migiit   stamp  the  security,  even   after  its  execution, 
for  the   proper  amount    for  which  it    is  sought    to   be  made 
available.'*' 

It  was  u.siiiil  to  iiiserl  a  proviso  that  I  lie  total  princijial 
moneys  recoverai)ie  under  tlie  l)ill  of  sale  >liould  not  exceed  a 
specified  sum. 

The  documents  defined  as  Ijiils  of  sale  by  sec.  4  of  the 
principal  Act  will  probably  reqixire  to  l)e  so  stamjjed  ;  thus, 
an  inventory  with  receipt  attached,  a  reci'ipt  for  the  purchase- 
money  of  goods  not  in  the  ordinary  ctmr.se  of  business,  or  an 
agreement  by  which  a  right  .shall  be  conferred  in  ecpiity  to 
any  personal  chattels,  or  to  any  charge  or  security  thereon, 
should,  it  would  seem,  now  be  stamped  as  a  l)ill  of  sale. 

Where  a  bill  of  sale  assigned  specified  chattels  and  all 
others  substituted  for  them,  i>rovided  their  description  should 
be  indorsed  on  the  bill  of  .sale,  indorsements  describing  sub- 
stituted chattels  were  lield  to  be  only  for  the  purposes  of 
identification,  and  not  to  require  an  additional  stamp.''"' 

On  an  issue  to  try  the  pro|)erty  in  goods,  a  previous  bill  of 
sale  of  the  same  goods,  although  cancelled,  is  not  admissible, 
even  to  prove  good  faith,  unless  duly  stamped /''''  Init  an  un- 
stamped bill  of  .sale  may  be  given  in  evidence  for  tht;  purpose 
of  proving  an  act  of  baukrujJtcy."  Indeed,  it  appears  that 
whenever  a  bill  of    sale  is    used,  not  to    c.^talijisli    it,   or   st;t    it 

(<i)  Sco.  H8,  .Staiiiii  Act,  1M91. 

(b)  KitzKeral.l  r.  Mellersh,  W.  N.  Isit2,  i. 

((■)   Harker  r.  Aston,  1  F.  &  K.  19J. 

(</)  Williams  r.  Gerry,  10  M.  .t  W.  20«  ;  11  I..  .1.  K\.  :«>«. 

(<r)  Ponsford  r.  Wultoii.  I,.  H.  3  C.  P.  1H7;  37  L.  .1.  C.  P.  113  ;   10  W.  R.  3«3. 
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up,  but  to  destroy  it  altogether,  it  is,  although  unstamped, 
admissible  in  evidence.'"' 

An  authority  to  act  under  a  bill  of  sale,  as,  for  instance,  an 
authority  to  sell,  does  not  require  a  stamp.'*' 
Stamp  tiuuee.  There  were  formerly  duties  imposed  on  every  schedule  or 

inventory  Or  document  of  any  kind  whatsoever,  referred  to,  in 
or  by,  and  intended  to  be  used  or  given  in  evidence  as  part  of, 
or  as  material  to,  any  other  instrument  charged  with  any  duty, 
but  which  is  separate  and  distinct  from,  and  not  indorsed  on  or 
annexed  to  such  other  instrument. 

By  sec.  15  (2)  (a)  Stamp  Act,  1891,  a  bill  of  sale,  unless 
written  upon  duly  stamped  material,  shall  be  duly  stamped 
with  the  proper  ad  valonnn  duty  before  the  expiration  of  30 
days  after  it  is  first  executed,  or  after  it  has  been  first  received 
in  the  United  Kingdom,  in  case  it  is  first  executed  elsewhere. 

An  unstamped  or  insufficiently  stamped  bill  of  sale  may  be 
properly  stamped  after  the  execution  thereof  on  payment  of 
the  unpaid  duty,  a  jienalty  of  £'10,  and  also,  by  way  of  further 
penalty,  where  the  unpaid  duty  exceeds  £10,  of  interest  on 
such  duty  at  the  rate  of  £5  per  cent,  per  annum  from  the 
date  of  execution  of  the  bill  of  sale  until  such  interest  is 
equal    in   amount   to  the   unpaid  duty.'*"' 

By  sec.  15  (2)  (c),  Stamp  Act,  1891,  the  instruments  therein 
mentioned  executed  after  the  Ibth  May,  1888,  shall  be  duly 
stamped,  otherwise  the  person  specified  being,  in  the  case  of 
bills  of  sale,  the  grantee  or  transferee,  and  of  settlements  the 
settlor,  shall  forfeit  the  sum  of  £10,  and  in  addition  to  the  penalty 
payable  on  stamping  the  instrument,  there  shall  be  a  further 
penalty  equivalent  to  the  stamp  duty  thereon  unless  a  reason- 
al)le  excuse  for  the  delay  in  stamping,  or  the  omission  to 
stamp,  or  the  insufficiency  of  stamp,  be  afforded  to  the 
satisfaction  of  the  Commissioners  of  Inland  Revenue,  or  of  the 
court,  judge,  arbitrator  or  referee  before  whom  the  instru- 
ment is  produced. 

ooiiectionof  19^  (1878.)     Section  twenty-six  of  the   Supreme 

Court  of  Judicature  Act,  1875,  and  any  enactments 
for  the  time  being  in  force  amending  or  substituted 
for  that  section,  shall  apply  to  fees  under  this  Act, 

(o)  Coppock  ».  Bower,  4  M.  &  W.  361. 
(A)  Barker  o.  Dale,  1  F.  &  F,  271. 
(c)  Stump  Act,  1891,  sec.  15. 
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iiiul  ail  order  undt'r  tliiit  section   iniiy,  it   immmI  Ix',  In* 
made  in  relation  to  sucli  tees  accordingly. 

'riii>  fees  jlirected  to  be  paid  under  orders  iimde  in  pursu- 
niice  of  the  si^ctioii  will  l)e  found  noted  to  sec.  IK. 

Further  regulations  iis  to  fees  will  ht-  found  in  the  I'uliiic 
Offiees  Fees  Act,  1879,  and  in  the  Order  as  to  Supreme  Court 
Foes,  1884. 

20.  (1878.)  Chattels  comprised  in  a  l.ill  .d"  sale  [^/;J';,'',f,'j;'^, 
whicdi  has  heen  and  continues  to  he  duly  registered 
under  this  Act  shall  not  he  deemed  to  be  in  the 
possession,  order,  or  disposition  of  the  grantor  of  the 
bill  of  sale  within  the  nieanino-  dt"  tin-  Hatikruptcy 
Act,  18(>U. 

This  section  is  repeided  iiy  sec.  1;">  of  the  amendment  Act, 
l>uji_it  has  been  held  that  the  repeal  is.  l»y  sec.  3  of  that  Act, 
limited  to  bills  of  sale  given  as  .security  for  the  payment  of 
money,  and  that  bills  of  sale  given  by  way  of  absolute  transfer, 
alTid  registered  under  the  principal  Act,  arc  still  within  the 
protection  of  the  section.  'Iherefore,  when  an  absolute  bill  of 
sale  was  given,  after  the  eoTuniencenient  of  the  amendment 
Act,  and  duly  registered  under  the  principal  Act.  it  was  held 
that  the  chattels  it  comprised  (;ould  not  be  deemed  to  be  in 
the  possession,  order,  or  disposition  of  tin-  grantor,  who  had 
become  bankrupt.'*' 

As  the  amendment  Act  does  not  apply  to  any  bill  of  sale 
duly  registered  before  the  commencement  of  the  Act.  unless 
the  context  otherwise  requires,'*'  the  protection  afforded  by  the 
section  applies  to  chattels  compri-sed  in  a  bill  of  .sale  duly 
registered  before  the  1st  of  November,  1882.  even  though  after 
that  time  they  may,  with  the  consent  of  the  true  owner,  lie  in 
the  re[)uted  ownershij)  of  tin;  grantor  at  the  connnencement  of 
his  bankruptcy.'" 

The  section,  however,  would  not  protect  a  mortgiiget- wlio.se 
l)ill  of  sale  is  unregistered  or  invalid  from  any  cause  where  the 
doctrine  of  reputed  ownership  would  (jtherwi.se  have  apj>lied  ; 
but  the  protection  of  the  si'ct  ion  has  be<?n  extended  to  cases 
where  the  gi"Uitor  became  bankiupt     williin  the  seven  days 

(<()  Swift  c.  I'lmiicll.  34  CU.Ji^Mii.—m 
(r)   Exp.  IzHnl,  re  Chappie,  23  CJi.  0.  KK). 
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allowed  for  registiiition,  although  the  bill  of  sale  was  un- 
registered.'"' 

Under  the  Bills  of  Sale  Act,  18.54,  registration  of  a  bill  of 
sale  did  not  take  the  goods  it  comprised  out  of  the  grantor's 
reputed  ownership ;  "■'  and  the  effect  of  the  repeal  will  be  to 
restore  the  former  law,  so  far  as  regards  bills  of  sale  within 
the  amendment  Act. 

Order  and  By  the  Bankruptcy    Act,   1883,   sec.    149    (2),     where  l)v 

any  Act  or  instrument  reference  is  made  to  the  Bankruptcy 
Act,  1869,  the  Act  or  instrument  shall  be  construed 
and  have  effect  as  if  reference  were  made  therein  to 
the  corresponding  provisions  of  this  Act.  By  sec.  44  (2), 
(III.),  the  propei'ty  of  the  bankrupt  divisible  amongst  his 
creditors  comprises  all  goods  being,  at  the  commencement  of 
the  bankrujjtcy,  in  the  possession,  order  or  disposition  of  the 
bankrupt,  in  his  trade  or  business,  by  the  consent  and  per- 
mission of  the  ti'ue  owner,  under  such  circumstances  that 
he  is  the  reputed  oAvner  thereof;  provided  that  things  in 
action,  other  than  debts  due  or  growing  due  to  the  bankru])t 
in  the  course  of  his  trade  or  business,  shall  not  be  deemed  goods 
within  the  meaning  of  this  section.'''' 

The  section  is  thus  limited  to  goods  in  the  possession 
order,  or  disposition  of  the  bankrupt  in  his  trade  or  busines.s 
which  means  foi-  the  ])urposes  of,  and  as  connected  with  his 
trade  or  business.  The  term  business  is  more  extensive 
than  the  word  trade,  and  there  may  l)e  a  great  many  businesses 
which  are  not  trades  ;  l)nt  what  is  or  is  not  a  business  must, 
it  seems,  depend  on  the  circumstances  of  each  particular 
case.'''' 

The  section  does  not  apply  to  fixtures,  whether  land- 
lord's, trade,  or  tenant's,  affixed  to  and  passing  witli 
the   freehold,    though   sc])arately  assigned  or  charged,    even 

(a)  ExiK  Kahen,  i-i-  Hewer,   t(j  L.  T.  856. 

(h)  StiiiisfieUl  V.  (hiliitt,  -17  \j.  J.  Ch.  266;  Badjfer  i:  Shaw,  2  E.  &  E.  472.  •>9 
I,.  J.  Q.  H.  73;  8  W.  R.  2111;  e.ip.  Harding,  t-e  P'airljrother,  lo  Eq.  22.3-  42  L  J 
Bank.  30;  28  L.  T.  241. 

(c)  By  sec.  15,  sub-sec.  5,  the  correspondii'j;  section  of  the  Bankruptcy  Act, 
1869,  the  bankrupt's  property  comprised  all  goods  and  chattels  being,  at  the 
commencement  of  the  bankniptcy,  in  the  possession,  order,  or  disposition  of  the 
bankrupt,  being  a  trader,  by  the  consent  and  permission  of  the  true  owner,  of 
which  goods  and  chattels  the  bankrupt  is  reputed  owner,  or  of  which  he  has 
taken  upon  himself  the  sale  or  disposition  as  owner;  provided  that  things  in 
action,  other  than  debts  due  to  him  in  the  course  of  his  trade  or  business,  shall 
not  be  deemed  goods  and  chattels  within  the  meaning  of  this  clause. 

(d)  Rolls  c.  Miller,  27  Ch.  D.  71 ;  53  L.  .T.  V\\.  CS2  ;  50  L.  T.  .597;  32  W.  R.  80(f 
xp.  Sully,  re  Wallis,  14  Q.  B.  D.  950 ;  2  Mor.  79 ;  52  L.  T.  625 ;  33  W.  R.  733. 
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Huch  as  inif^ht  !)<•  sold  as  floods  and  chattels  under  an 
execution  ;  for  though  for  tlie  purposes  of  the  Bills  of  Sale 
A<t3  fixtures  arc  declaivd  personal  chattels,  they  aro  n«tt 
mado  so  for  all  other  purposes.'"'  Hut  plant  and  tnwie  utensilH 
are  within  the  Act.'*' 

The  coinniencenient  of  the  Itaiiknipf  iv  is  dcHned  by  sec  t:> 
<^f  the  Bankru|)tey  Act,  188:<,  as  the  time  of  the  art  of  liaiik- 
ruptcy  heinpj  committed,  on  which  a  rct!eivinf»  order  is  made, 
or  if  the  bankrupt  is  proved  to  have  <'ommitted  more  acts  of 
bankruptcy  than  one.  at  the  time  of  the  first  of  the  acts  of 
bankrui»tcv  ])ro\  ed  to  have  l)een  committed  by  the  bankrupt 
within  tlnec  months  next  preeedin<^  the  date  of  the  presenta- 
tion of  the  l)ankruptcy  pc^tition.  Under  the  Bankruptcy  Act, 
1869,  by  HOC.  11,  the  bankruptcy  commenced  at  the  time  of  the 
completion  of  the  act  of  bankruptcy  on  which  the  order  of  adju- 
dication was  made,  or  the  time  of  the  lirst  of  the  acts  of  bank- 
ruptcy proved  to  have  l)een  committed  by  the  l)ankru|)t  within 
twelve  montlis  next  ]>i-eceding  the  onler  of  adjudication,  pro- 
vided that  at  the  time  of  committing;  such  prior  act  the 
)>ankrupt  was  indebted  to  some  creditor  or  creditors  in  a  sum 
or  sums  sufficient  to  support  a  petition,  which  debt  or  debt.s 
still  riimained  due  at  tlie  time  of  the  adjudication.  The  title 
of  a  trustee  in  liquidation,  under  sec.  I'i'),  sub-sec.  •'),  of  the 
Bankruptcy  Act,  1869,  had  a  similar  relation. '""■ 

Goods  coming  into  the  debtor's  pos.scssion  after  the  com-  I,V^";,'|Jj"^','„ 
mencement  of  the  bankruptcy  are  not  within  the  section. '' 
To  lirinpj  the  case  within  the  section  there  must  be  reputed 
ownership,  with  possession,  order,  or  disposition,  by  'In- 
consent  of  the  true  owner;  for  the  setaion  means  that  if  goods 
are  in  a  man's  possession,  order,  or  disposition,  under  smh 
circumstances  as  to  enable  him  Ijy  means  of  them  to  obtain 
false  credit,  then  the  owner  of  the  goods  who  has  permitted 
him  to  ol)tain  that  false  credit  is  to  suffer  the  penalty  of 
losing  his  goods  for  thr  benefit  of  tlios<'  who  have  given  tin- 
credit.''' 

The  doctrine  of  re|)Uto<l   ownership   does   not  require  any 
investigation    into    the   actual    state  of  knowledge  or   belitl. 

(a)  Meux  v.  Jivcobn,  h.  R.  7  H.  L.  181. 

(6)  Honi  r.  Uiiker,  2  S.  h.  CHSew,  Hth  cd.,  H-'<. 

(e)  F.x,<.  niiiifiuin,  rf  BissoU.  L.  R.  6  Ch.  CO.'. ;  M»  I..  J.  Il.ink.  88 ;  25  I,.  T.  ■*'*\  -. 
19  W.  R.  1127. 

(rf)  Lyon  r.  Wcldon,  2  Binif.  :J3i;  0  Moo.  62. 

(t)  Exv.  WiiiKflelil,  rf  Kloi-cncc,  10  Ch.  P.  .i'l ;  »-•  I-.  I'.  1"'  27  W.  H.  540,  j..  r 
JiimeH,  L.J. 
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cither  of  all  creditors,  or  of  particular  creditors,  and  still  less 
of  the  outside  world,  who  are  no  creditors  at  all,  as  to  the 
position  of  particular  goods.  It  is  enough  for  the  doctrine  if 
the  goods  are  in  such  a  situation  as  to  convey  to  the  minds 
of  those  who  know  their  situation  the  reputation  of  ownership, 
that  repvitation  arising  by  the  legitimate  exercise  of  reason 
and  judgment  on  the  knowledge  of  those  facts  which  are 
capable  of  being  generally  known  to  those  who  choose  to  make 
inquiry  on  the  subject/"'' 

So,  on  the  other  hand,  it  is  not  at  all  necessary,  in  order  to 
exclude  the  doctrine  of  reputed  ownership,  to  shew  that  every 
creditor,  or  any  particular  creditor,  or  the  outside  world  who 
are  not  creditors,  knew  anything  whatever  about  particular 
goods  one  way  or  the  other,  and  it  is  enough  if  the  situation 
of  the  goods  was  such  as  to  exclude  all  legitimate  ground 
from  which  those  who  knew  anything  about  that  situation 
could  infer  the  ownership  to  l)e  in  the  person  having  actiial 
possession.'"' 
•der  and  The  goods  must  be  in  the  sole  possession,  order,  or  disposi- 

spositiou.  ,  "  .    _  ^  '  '  r 

tion  of  the  bankrupt;  thus  the  joint  possession  of  the  bankrupt 

and  his  partner  is  not  sufficient ;  '*'  and  where  the  agent  of  a  bill 

of  sale  holder  held  possession  with  the  bankrupt  the  section 

did  not  apply.''* 

With  respect  to  goods  of  which  the  bankrupt  was  the 
original  owner,  as  will  usually  Ije  the  case  with  chattels  com- 
prised in  a  bill  of  sale,  the  presumption  is  that  his  ownership 
continues  whilst  they  remain  in  his  possession,  order,  or 
disposition,  and  the  onus  is  upon  the  person  claiming  the 
goods  against  the  trustee  to  shcAv  that  the  bankrupt  has  ceased 
to  be  the  reputed  owner.  When,  however,  the  bankrupt  was 
not  the  original  owner  of  the  goods,  reputation  of  ownership 
must  be  proved  by  other  circumstances;''"  but  as  to  goods 
connected  with  the  baiakrupt's  business  the  inference  has  always 
been  stronger  than  in  the  case  of  other  articles. '*■' 

[f  a  bill  of  sale  holder  permits  the  grantor  to  retain  posses- 
sion, the  chattels  will, it  seems,  Ik;  sul)ject  to  the  section, whether 

(a)  Exp.  Watkins,  re  Couston,  L.    R.  8  Cli.  .")20 ;  42  L.  .1.   Bank.  50;  21  W.  R. 
530 ;  28  L.  T.  793. 

(6)  Exp.  Dorman,  re  Lake,  L.  R.  8  Ch.  'A  ;  42  L.  J.  Bank.  20. 

('■)  Vicarino  r.  Hollings worth,  20  L.  T.  302  ;  exp.  Fletcher,  8  Ch^D.  218. 

{d)  Liiigard  c.  Messitcr,  1  B.  &  C.  308. 

(e)  Exp.  Lovering,  re  Murrell,  24  Ch.  D.  31  ;    32  W.  R.  217  :  52  L.  J.   Ch.  951  : 
40  L.  T.  242. 
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potjHesHion  be  conKiBteiit  with  the  deed  or  not;'"'  although  thf 
<"ontrary  has  been  decided  in  the  Irish  Courts.'*'  The  posses- 
sioii  may  lie  actual  or  constructive;  thus  goods  lield  by 
the  agent  or  bailee  of  the  bankrupt  have  been  held  to  be  in  his 
reputed  ownership.""'  \Vhere  the  goods  are  hold  under  a 
trust,'*"  or  notoriously  as  faetor  or  agent,"'  the  section  will 
not  apply  ;  and  the  reputation  of  ownership  may  be  rebutted, 
by  simie  custom  proved  to  exist,  either  l)y  reported  cases  or 
by  evidence,  and  not  of  such  a  nature  as  necessarily  to  deceive, 
which  the  creditors  of  the  debtor  may  be  reasonably  presumed 
to  have  known,  for  persons  in  the  debtor's  position  to  hold 
possession  of  the  goods  of  others."^' 

Thus  the  custom  of  the  hire  of  pianos,  or  of  hotel  keepers  Onier  and 
hiring  tnrniture,  has  been  so  trerjuontly  proved,  that  the 
( 'ourts  will  take  judicial  notice  of  it ;  '"'  and  it  applies  to  every- 
thing which  is  necessary  to  furnish  an  hotel  for  the  purpose  of 
carrying  it  on  as  such,  though  in  fact  the  goods  are  not  on 
hire ;  '*'  but  it  seems  there  is  no  such  general  custom  of  letting 
furniture  on  hire  as  to  exclude  the  doctrine  of  reputed  owner- 
ship ;  '■'  and  where  the  purchaser  of  furniture  allowed  the 
vendor  to  remain  in  possession  at  a  rent,  it  was  held  to  remain 
in  his  reputed  ownership,'-''  and  so  where  the  purchaser  of  fur- 
niture seized  by  the  sheriff  left  it  in  the  possession  of  the 
execution  debtor,  he  agreeing  to  pay  interest  on  the  purchase- 
money.  '"'  A  custom  for  persons  to  have  the  goods  of  others 
in  their  custody  has  been  jiroved  in  the  case,  among  others,  of 
booksellers,'*'  barge  owners,'"  clockmakers,'"*'  coaclilniilders,'"' 

(o)  t>cshnev  e.  Carrick,  1  H.  4  N.  65.S  ;  20  L.  .T.  Kx.  129  :  Spackman  r.  Miller. 
12  C.  B.  N.  S.  660  ;  9  Jur.  N.  S.  50  ;  31  L.  J.  C.  P.  309. 

(6)  In  rf  Stanley,  17  L.  R.  Ir.  487. 

(r)  Knowlcs  r.  Horsfall.  5  B.  i  AlU.  131  ;  Hcrvey  r.  I-UldiHid,  1  Stark,  12.<  ; 
Homshv  r.  Miller,  I  K.  A  R.  192  ;  .">  Jur.  N.  S.  93h. 

id)   Bankruptcy  Act,  lh83,  S.  ti  (1). 

(c)  Exp.  Briirht  rr  Smith,  10  Ch.  I).  5»>«  ;  4.S  L.  .1.  Bunk,  si  ;  27  W.  IC  3M  ; 
39  L.  T.  649  ;  fxp.  Buck,  r<-  FawcuH,  3  Ch.  I).  795  ;  31  [>.  T.  Hi)7. 

(/)  Exp.  Powell,  r,-  Matthews.  1  Ch.  D.  .Wl  -.  45  h.  .1.  Biink.  100 ;  24  W.  R.  811  ; 
.■>4  L.  T.  2.U  ;  exp.  Vaux.  L.  U.  9  Ch.  t«12  ;  4.3  I-.  J.  Bank.  113  ;  22  W.  R.  811  ;  M 
[..  T.  739  :  fxj,.  Kmersnii,  41  L.  .1.  Hunk.  20  ;  Sniitli  r.  Hudson.  34  L.  J.  Q.  B. 
145  ;   13  W.  R.  tJ83  ;  12  L.  T.  377  ;   11  .lur.  N.  S.  H22. 

ig)  fYnwcour  r.  Salter,  18  Ch.  D.  30  ;  fxp.  Hattcrslev,  iv  Blanslxnril,  «  Ch,  D. 
«01  ;  47  L.  .1.  Bank.  113  ;  3H  L.  T.  619  ;  2«  W.  R.  6.3fi. 

(*)  Exp.  Turquand,  r>-  Parker.  14  Q.  B.  D.  B3«. 

(i)  Exp.  Brooks,  rf  Fowler,  48  L.  T.  453  ;  31  W.  R.  833  ;  23  Ch.  D.  2C1. 

( j)  Exp.  I^overinK',  re  .Tones,  I..  R.  9  Ch.  «21  ;  1.3  L.  .1.  Bank.  116;  .30  I-.  T.  »i2I ; 
22  W.  R.  8.V1. 

{k)   Whitfield  r.  Brand.  IK  M.  Jt  W.  282  ;  1«  I..  .1.  K\.  103. 

{t)  Watnon  r.  Peaehe.  1  Bmjt.  N.  C.  327. 

(m)  HainilUm  r.  Bell.  10  Kxch.  r,V>  ;  18  Jur.  1109  ;  2»  L.  J.  K\.  W>. 

ill)  Exit.  Wi(?i{ins,  2  D.  A  C.  2«9  ;  M.  k  B.  1«8  ;  Cnrruthcr.s  r.  Payne,  .'.  Blnjf. 
270  ;  2  M.  i  P.  429. 

u 


true  owner. 
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farmers,'"'  wine  merchants,'*'  hop  merchants/''  malting 
agents, 'rf)  printers  as  to  printing  machines, '''  dealers  in  iron 
safes, '■'^  gas  engines,'"''  and  horse  dealers,'*'  and  where, 
according  to  the  custom  of  the  country,  machinery  and 
utensils  of  trade  are  included  in  a  lease,  as  in  the  case  of  a 
colliery,  possession  by  the  lessee  does  not  necessarily  raise 
any  reputation  of  ownership.'*' 
Couseutofthe  The   true   owner's   consent   is   a  question   of   fact   to    l^e 

gathered  from  all  the  circumstances  of  the  case  :'■''  and  the  onus 
of  proving  the  consent  of  the  true  owner  rests  with  the 
trustee.'**  A  person  claiming  a  legal  or  equitable  interest  in 
the  goods,  as  for  instance,  a  pawnee,  mortgagee,  or  bailee 
having  a  lien,  is  the  true  owner  for  the  purposes  of  the 
section.'" 

If  before  any  act  of  bankruptcy  the  true  owner  demands, 
or  endeavours  to  obtain  possession  of  the  goods,  or  does  some 
act  to  determine  his  consent  to  the  debtor's  possession,  this 
vnll  prevent  the  application  of  the  section.'""'  Thus,  if  he 
seizes  the  goods,  although  the  possession  is  friendly,  and  does 
not  disturb  the  grantor's  apparent  possession,  it  will  be  suflB- 
cient ;  '"'  and  a  mere  demand  of  possession,  if  made  in  good 
faith  will  negative  the  consent  of  the  true  owner.'"'  And  even 
without  any  personal  demand,  the  consent  of  the  true  owner 
was  held  to  be  withdrawn,  his  agents  having  made  every  effort, 
short  of  a  forcible  entry,  to  seize  the  goods  in  premises  which 
had  been  closed.'''''' 

(a)  Priestley  v.  Pratt,  L.  R,  >  Ex.  101. 

(6)  Exp.  Watkins,   L.  R.  8  Ch.  .520  ;  exp.  Vaux.  L.  R.  0  Ch.  602. 

(c)  Exp.  Dyor,  re  Taj'lor,  2  Mor.  269  ;  53  L.  T.   768  ;   34  W.  R.  108. 

(d)  Harris  v.  Truman.  9  Q.  B.  D.  264;  30  W.  R.  533;  51  L.  J.  Q.  B.  338^ 
16  L.  T.  844. 

(c)  Exp.  Hughes,  re  Thrackrah,5  Mor.  235. 

(/)   Exp.  Poppleton,  re  Lock,  8  Mor.  51. 

{g)    Ee  Peel  [1894],  1  I.  R.  235. 

(A)  Exp.  Wingfield,  re  Florence,  10  Ch.  D.  591. 

(i)  Coombs  V.  Beaumont,  5  B.  &  Ad.  72. 

ij)  Load  V.  Green,  15  M,  &.  W.  216  ;  Prismall  v.  Lovegrove,  6  L.  T.  N.  S.  220. 

(k)  Exp.  Alexander,  re  Eslick,  4  Ch.  D.  496  ;  46  L.  J.  Bank.  30  ;  25  W.  R.  260  j 
.35  L.  T.  912. 

(I)  Exp.  Union  Bank  of  Manchester,  re  Jackson,  12  Eq.  354  ;  40  L.  J.  Bank. 
57;  24  L.  T.  951  ;  19  W.  R.  872;  Colonial  Bank  v.  Whinney,  11  App.  Cas.  426. 
34  W.  R.  705. 

(m)  Exp.  Montagu,  1  Ch.  D.  556  ;  24  W.  R.  309  ;  34  L.  T.  197  ;  Spackmau  r. 
Miller,  12  C.  B.  N.  S.  659. 

(»)  Exp.  National  Guardians  Assurance  Co.,  re  Francis,  10  Ch.  D.  -408. 

(o)  Exp.  Ward,  re  Couston,  L.  R.  H  Ch.  14t  ;  42  L.  J.  Bank.  17  ;  21  W.  R.  115  ; 
27  L.  T.  502  ;  Smith  v.  Topping,  5  B.  &  Ad.  674  ;  exp.  Jay,  L.  R.  9  Ch.  704,  per 
Mellish,  L.  J. 

p)  Exp.  Cohen,  re  Sparkc,  40  L.  J.  Bank.  14  ;  19  AV.  R.  126. 
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[1878  1 
It  appfuis  lluit  if  tlir  iiiorl^ij^fi-,  witliout  ii()tic4-  <»t  im 
avuiltible  act  of  bankruptcy  committed  by  thf  Rnintor.  taken 
tlie  goods  out  of  his  poHScssion  before  rcc^'iving  ordcr» 
or  endeavours  to  obtain  thorn,  or  Hignifies  his  ilissont  to 
their  remaining  longer  in  the  grantor's  possession,  the  section 
will  not  apply,  even  where  an  act  of  bankruj)tcy  has  been  com- 
mitted; for  although  at  the  commencement  of  the  bankruptcy 
the  goods  may  luive  been  in  the  bankrupt's  reputed  ownership, 
mth  tho  consent  of  the  true  owner,  his  taking  possession  of 
the  goods  will  be  a  dealing  protected  by  sec.  49  of  the  Bank- 
ruptcy Act,  18813.  A  mere  intention,  however,  to  demand 
or  take  possession  of  the  goods  will  not  bo  sufficient,'"' 
nor  will  an  attempt  to  dispose  of  them  if  they  afterwards 
remain  in  the  Ijankrupt's  possession."' 

A  creditor  who  receives  notice  of  his  debtor's  intention  to  OrtlfrBini 
commit  an  act  or  bankruptcy  is  not  bound  to  inquire  whether 
the  act  has  been  committed,  but  is  entitled  to  avail  himself  «>f 
his  remedies  just  as  if  he  had  received  no  notice.  Thus,  where 
the  holder  of  a  bill  of  sale  received  notice  that  tho  debtor  was 
about  to  tile  a  liquidation  petition,  and  at  once  sent  to  demand 
payment  of  the  debt  and  take  possession  of  the  property  com- 
prised in  the  bill  of  sale,  obtaining  possession  one  day  after 
the  petition  was  filed,  but  having  no  notice  that  this  had  been 
done,  it  was  held  that  the  taking  possession  was  a  dealing  with 
the  debtor  for  valuable  consideration  within  tho  protective 
clauses  of  the  Hankruptcy  Act,  and  that  the  section  did  not 
apply,  notwithstanding  the  prior  act  of  bankruptcy. '*■' 

Goods  and  chattels  in  the  custody  of  the  law  will  not  be  in 
the  debtor's  order  or  dispositi<jn  ;  as  where  they  are  seized  by 
the  landlord  under  a  distress  for  rent,'""  or  by  a  receiver,'"  or 
by  the  sheriff  under  a  lawful  execution, '-'^'but  whore  the  .seizure 
is  wrongful  it  has  been  decided  that  tho  section  will  still 
»pply.'<" 

(a)  Browin  o.  Short.  5  E.  A  B.  227  ;  1  Jur.  N.  8.  798  ;  34  I.,  .f.  Q.  B.  H>7  ;  Gr»liam 
».  Furber,  14  U.  U.  131. 

(6)  Reyuolds  v.  Hall,  4  H.  Jt  N.  510  ;  38  L.  J.  Ex.  2.17. 

(o)  £xp.  Arnold,  re  Wright,  3  Ch.  D.  70. 

(rf)  Sacker  r.  Chiilloy,  13  W.  H.  «W  ;  11  Jiir.  6.'.t. 

(•)  Taylor  p.  Kckeraley.  5  Ch.  D.  740. 

if)  Fletcher  c.  MtinuinK.  12  M.  i  W.  Ull.  rxp.  Fobs,  rr  Baldwin.  2  Do  (5.  A  J. 
WO;  27  L.  J.  Bank.  17  ;  4  Jur.  N.  S.  r.22  ;  exi<.  StifTory,  rr  Bromnor.  10  Ch.  D.  n6H. 

(y)  Burrow  r.  Bell,  5  E.  &  B.  640  ;  2.1  I..  J.  V-  U.  2  .  2o  Jur.  \M  :  4  W.  K.  In  . 
36  L.  T.  O.  S.  71  ;  fxp.  Edoy,  rr  Cuthbcrls  jn,  41  L.  J.  Bonk.  65;  I-.  K.  10  K(|.  281 . 
M  W.  R.  310:  .31  J..  T.  861, 


Sec.  20.       '^'^  THE  BILLS  OF  SALE  ACTS,  1878  AND  1890. 

[1878.1 

Sec.  2.  Things  in  action,  other  than  debts  due  or  growing  due  to 

ri890.1        the    bankrupt   in    the   course  of   his   trade  or   business   are 

Sec  21       exempted    from  the    operation    of   the   reputed    ownership 

[1878  1      clause   of    the   Bankruptcy  Act,  but    it    is   prudent  at    once 

to  give  notice  to  the  debtor,  trustee,  or  other  person  fi-oin 

whom  such  thing  in  action  is  claimed ;  and  so   where   goods 

are  in  the  custody    or  warehouse  of  a   third  person  notice 

should  be  given,  in  order  to  complete  the  bill  of  sale  holdei-'s 

title. 

The  doctrine  of  reputed  ownership  has  been  here  con- 
sidered only  in  its  application  to  bills  of  sale,  and  its 
principles  will  be  found  more  fully  discussed  in  treatises  on 
l)ankruptcy  law. 

Saving  of  4f,  .v        2.  (1890.)  Nothinff  in    this  Act  shall  affect  the 

47  Vict.  c.  'yl 

s.  ii.  operation  of  section  forty-four   of  the  Bankruptcy 

Act,  1883,  in  respect  of  any  goods  comprised  in  any 
such  instrument  as  is  hereinbefore  described,  if 
such  goods  would  but  for  this  Act  be  goods  within 
the  meaning  of  sub-section  three  of  that  section. 

By  sec.  1,  Bills  of  Sale  Act,  1890,  as  amended  by  sec.  1. 
Bills  of  Sale  Act,  1891,  an  instrument  charging  or  creating 
any  security  on  or  declaring  trusts  of  imported  goods  given 
(u-  executed  at  any  time  prior  to  their  deposit  in  a  warehouse, 
factory,  or  store,  or  to  their  being  reshipped  for  export,  or 
delivered  to  a  purchaser  not  being  the  person  giving  or 
executing  such  instrument,  shall  not  be  deemed  a  bill  of  sale 
within  the  meaning  of  the  Bills  of  Sale  Acts,  1878  and  188'J. 

Rules.  21.   (1878)   Eules  for  the    purposes  of  this   Act 

may  be  made  and  altered  from  time  to  time  by  the 
like  persons  and  in  the  like  manner  in  which  rules 
and  regulations  may  be  made  under  and  for  the 
purposes  of  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875. 

Power  to  make  rules  was  given  by  sec.  68  of  the  Judicature 
Act,  1873,  since  repealed,  and  provisions  for  making  rules 
are  now  contained  in  the  Supreme  ('ourt  of  Judicature  Act. 
1875  ;  the  Appellate  .Jurisdiction  A(!t,  187ti  ;  and  the  Supreme 
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23. 
Cuurt    of  Judiciituri;    AcU.   l»»l  uud  1884.     All  rules  miid.        11878.1 
iindei"  the  Acts  arc  to  be  laid  before  ea<;h   House  of  Parlia- 
ment, and  are  subject  to  be  annulled  as  l)y  the  Acts  provided. 

('ertain  rules  have  been  issued  in  pursuancf  of  these 
[Miwers.  and  will  be  found  in   the  Appendix,  I'arl  1. 

22.  (1878.)   When   the  timt-  for  registering  a  biirj!;!^;;',[;;ji„„, 
of  sale  expires  on  a   Sunday,  or  other  day  on  which 

the  registrar's  office  is  cU>sed,  the  registration  shall 
be  valid  if  made  on  the  next  following  day  on  which 
the  office  is  open. 

By  K.  S.  C,  1883,  Order  Ixiii.,  Rule  6,  the  several  office- 
of  the  Supreme  Court  shall  be  open  on  every  day  of  the  year 
except  Sundays.  Good  Friday.  Easter  Eve,  Monday  and 
Tuesday  in  Easter  Week.  Whit  Monday.  Christmas  Day,  and 
the  next  following  working  day,  and  all  days  appointed  Ijv 
proclamation  to  be  observed  as  days  of  general  fast,  huniiliii- 
tion  or  thanksgiving. 

23.  (1878.;   From  and  after  the  commencement  of  ^'""' "f  ^•="- 
this  Act,  the  Bills  of  Sale  Act,  1854,  and  the  Bills 

of  Sale  Act,  186G,  shall  be  repealed  :  Provided  that 
(except  as  is  herein  expressly  mentioned  with  respect 
to  construction  and  with  respect  to  renewal  of 
registration)  nothing  in  this  Act  shall  affect  any  bill  of 
sale  executed  before  the  commencement  of  this  Act, 
and  as  regards  bills  of  sale  so  executed,  the  Acts 
hereby  repealed  shall  continue  in  force. 

Any  renewal  after  the  commencement  of  this  Act 
of  the  resfistration  of  a  bill  of  sale  executed  before  the 
commencement  of  this  Act,  and  registered  nnder  the 
Acts  hereby  repealed,  shall  be  made  under  this  Act  in 
the  same  manner  as  the  renewal  of  a  registration 
made  under  this  Act. 

The  .section  does  not  authorize  renewal  of  a  bill  of  sale,  tin- 
registration  of  which  was  void  for  want  of  renewal  at  the 
commencement  of  the  principal  Act.'*' 

(a)  Kf  Kmery,  21  Q.  11.  D.  405  ;  :t-  W.  R.  21. 


Sec,  18.      242  THE   BILLS   OF    SALE  ACTS,  1878  AND  1882. 

[1882.] 

M  o^o^T         18.  (1882.)  This  Act  shall  not  extend  to  Scotland 


[1878.] 

iSxteut  of  Act. 


or  Ireland. 


Extent  of  Act.        24.  (1878.)  This  Act  shall  not  extciid  to  Scotland 
or  to  Ireland. 

Bills  of  sale  given  and  registered  in  Ireland  are  regulated 
by  the  Bills  of  Sale  (Ireland)  Act,  1879  (42  &  43  Vic.  c.  50), 
and  the  Bills  of  Sale  (Ireland)  Act  (1879)  Amendment  Act, 
1883  (46  Vic.  c.  7);  cited  together  as  the  Bills  of  Sale  (Ireland) 
Acts,  1879  and  1883. 

Under  the  law  of  Scotland  it  is  necessary,  in  order  to  give 
a  charge  on  corporeal  moveables,  that  they  should  be  delivered 
to  and  placed  in  the  possession  of  the  creditor ;  but  if  a 
domiciled  Scotchman,  resident  in  London,  gave  a  duly  regis- 
tered bill  of  sale  of  the  furniture  of  his  house,  that  would  be 
a  complete  and  effectual  transfer  of  the  property  without 
delivery.'" 

(6)  Se  Queensland  Mercantile,  &c.,  Co.  [1891],  1  Ch.  546;  60  L.  J.  Ch.  579  ; 
64  L.  T.  555  ;  39  W.  R.  447. 
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SCHEDULES. 


SCHEDULE  A. 

[1878.] 

'Affidavit  on  renewing  Registration,  see  p.  256.]  secK-.n  ii. 


SCHEDULE  B.  .-^.  , 

IFortn  of  Register,  see  p.  255.]  Secuon  u'. 


SCHEDULE.  n  ftfl9  1 

IForm  oj  Bill  of  Sale,  see  p.  260.]  swt.ouit. 
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APPENDIX 

Part  I. 
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UK  BILLS  01'  SALE  ACT,  1878. 

(41  &  42  Vict.  o.  31.) 


AN  ACT 

TO 

CONSOLIDATE  AND  AMEND  THE  LAW  FOR  PREVENTING  FRAUDS 

UPON  CREDITORS  BY  SECRET  BILLS  OP  SALE 

OP   PERSONAL  CHATTELS. 

[22»ui  Jnly,   1878. 

WHEREAS  it  is  expedient  to  consolidate  and  amend  the  law 
relating  to  bills  of  ."(ale  of  personal  chattels  : 

Hk  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows: 

1.  This  .\ot  may  be  cited  for  :ill  purposes  as  the  Bills  of  Sale  .\ct,  short  Title 
1878. 

2.  This  Act  shall  come  into  operation  on  the  first  dav  of  .lauuar\'  ^  (311 

•    Comtnofii-«'. 
one  thousand  eight  hundred  and  seventy  nine,  which  dav  is  in  this  mont 

Act  referred  to  as  the  commencement  of  this  Act. 

[31] 

3.  This  Act  shall  apply  to  every  bill  of  sale  executed  on  or  after  Applirniiim 

the  first  day  of  Januarj'  one  thousand  eight  hundred  and  seventy-  '  ' 

nine  (whether  the  same  be  absolute,  or  subject  or  not  subject  to  any 
trust)    whereby  the  holder   or  gnmtee  has    power,  either  with  or 

•  The  marjonHl  fljruros  refer  to  the  iiaircs  wIutc  the  Rectinn  is  printed  in  the 
text. 
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\vithout  notice,  and  either  immediately  or  at  any  future  time,  to 
seize  or  take  possession  of  any  personal  chattels  comprised  in  or 
made  subject  to  such  bill  of  sale. 

t^Oj  4.  In  this  Act  the  following  words  and  expressions  shall  have  the 

meanings  in  this  section  assigned  to  them  respectively,  unless  there 
be  something  in  the  subject  or  context  rei^ugnant  to  such  construc- 
tion ;  (that  is  to  say), 

of  terms.  The  expression  "bill  of  sale"  shall  include  bills  of    sale,   assign- 

ments, transfers,  declarations  of  trust  without  transfer,  inven- 
tories of  goods  with  receipt  thereto  attached,  or  receipts  for 
purchase-moneys  of  goods,  and  other  assurances  of  personal 
chattels,  and  also  powers  of  attorney,  authorities,  or  licences 
to  take  possession  of  personal  chattels  as  security  for  any  debt, 
and  also  any  agreement,  whether  intended  or  not  to  be  fol- 
lowed by  the  execution  of  any  other  instrument,  by  which  a 
right  in  equity  to  any  personal  chattels,  or  to  any  charge  or 
security  thereon,  shall  be  conferred,  but  shall  not  include  the 
following  documents ;  that  is  to  say,  assignments  for  the  benefit 
of  the  creditors  of  the  person  making  or  giving  the  same, 
marriage  settlements,  transfers  or  assignments  of  any  ship  or 
vessel  or  any  share  thereof,  transfers  of  goods  in  the  ordinary 
course  of  business  of  any  trade  or  calling,  bills  of  sale  of  goods 
in  foreign  parts  or  at  sea,  bills  of  lading,  India  warrants,  ware- 
house-keepers' certificates,  warrants  or  orders  for  the  delivery 
of  goods,  or  any  other  documents  used  in  the  ordinary  course 
of  business  as  proof  of  the  possession  or  control  of  goods,  or 
authorising  or  purporting  to  authorise,  either  by  indorsement 
or  by  delivery,  the  possessor  of  such  document  to  transfer  or 
receive  goods  thereby  represented : 

l^^^J  The  expression  "personal  chattels"  shall  mean  goods,  furniture 

and  other  articles  capable  of  complete  transfer  by  delivery,  and 
(when  separately  assigned  or  charged)  fixtures  and  growing 
crops,  but  shall  not  include  chattel  interests  in  real  estate,  nor 
fixtures  (except  trade  machinery  as  hereinafter  defined),  when 
assigned  together  with  a  freehold  or  leasehold  interest  in  any 
land  or  building  to  which  they  are  aflBxed,  nor  growing  crops 
when  assigned  together  with  any  interest  in  the  land  on  which 
they  grow,  nor  shares  or  interests  in  the  stock,  funds,  or 
securities  of  any  government,  or  in  the  capital  or  property  of 
incorporated  or  joint  stock  companies,  nor  choses  in  action,  nor 
any  stock  or  produce  upon  any  farm  or  lands  which  by  virtue 
of  any  covenant  or  agreement  or  of  the  custom  of  the  country 
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ou^ht  not  U)  b«  roiiKivi'd  from  any  farm  wlior<5  tlin  siinm  nr<- 
at  the  tiino  of  inakiiif^  or  fcivin^  of  Nai-ii  hill  of  hrIo: 

Peraonal    chattels  sliall    lie    docmiHl    to    1k>     in    the  "  npparoni  ^"2 . 

pofl8cs8ion"  of  the  person  making  or  jjivin^  a  bill  of  nftle,  so 
!onj<  as  thoy  remain  or  arc  in  or  upon  any  house,  mill,  ware- 
honsp,  building,  works,  yard,  land,  or  other  premises  tx'cupiod 
by  him,  or  are  nsod  and  enjoyed  by  him  in  any  jilace  what- 
soever, notwithstanding  that  formal  possession  thereof  may 
have  been  taken  by  or  jfiven  to  any  other  peraon : 

"Prescribed"    means   prescribed    by  rules   made  niuier  the    pru- 
visions  of  this  Act. 

[891 
5.   From  and  after  the  commencement  of  this  Act  trade  machinery  Appliratimi 

shall,  for  the  purposes  of  this  Act,  be  deeraeil  to  be  personal  chattels,  ?n.Vil.\I,'i. 

and   any    mode    of    disposition    of    trade    machinery    by   the   owner  diincry. 

thereof  which  would  be  a  bill  oi  sale  as  to  any  other  jiersonal  chattels 

shall  be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  this  Act. 

For  the  purposes  of  this  Act — 

"Trade  machinery"  means  the  machinerj'  used  in  or  attached 
to  any  factory  or  workshop  ; 

Ist.  Exclusive  of  the  fixed  motive-powers,  such  as  the 
water-wheels  and  steam  engines,  and  the  steam- 
boilers,  donkey  enpines,  and  other  fixed  appur- 
tenances of  the  said  motive-powers  ;  and, 
2nd.  Exclusive  of  the  fixed  power  machinery,  such  as  the 
shafts,  wheels,  drums,  and  their  fixed  appurtenances, 
which  transmit  the  action  of  the  motive-powers  to 
the  other  machinery,  fixed  and  loose;  and, 
3rd.  Exclusive  of  the  pi]ios  for  steam,  eras,  and  water  in 
the  factory  or  worksliop. 

The  machinery  or  effects  excluded  by  this  sec- 
tion from  the  definition  of   trade   machinery 
shall  not  be  deemed  to  be  personal  chattels 
within  the  meaning  of  this  Act. 
"Factory  or  workshop"   means  any   premises  on  which  any 
manual  labour  is  exercised  by  way  of  trade,  or  for  purposes 
of  gain,  in  or  incidental  to  the  following  purp(W08  or  any 
of  them  ;  that  is  to  say, 

(a.)   In  or  incidental  to  the  making  any  article  or  part  of 

an  article ;  or 
(b.)   In  or  incidental  to  the  altering,  repairing,  ornament- 
ing, finishing,  of  any  article ;  or 
(c.)   In  or  incidental  to  the  adajiting  for  sale  any  article. 
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[98] 

Fistiues  or 
growing 
croj^s  not  to 
be  deemed 
sepaiutely 
assigned 
when  the 
land  passes 
liy  the  same 
instalment. 


L119] 

Avoidance  of 
uiii'egistered 
bills  of  sale  in 
pertain  cases. 


6.  Every  attornment,  instrument,  or  agreement,  not  being  a 
mining  lease,  whereby  a  power  of  distress  is  given  or  agreed  to  be 
given  by  any  person  to  any  other  person  by  way  of  security  for  any 
present,  future,  or  contingent  debt  or  advance,  and  whereby  any 
rent  is  reserved  or  made  payable  as  a  mode  of  providing  for  the 
payment  of  interest  on  such  debt  or  advance,  or  otherwise  for  the 
purpose  of  such  security  only,  shall  be  deemed  to  be  a  bill  of  sale, 
within  the  meaning  of  this  Act,  of  any  personal  chattels  which  may 
be  seized  or  taken  under  such  power  of  distress. 

Provided  that  nothing  in  this  section  shall  extend  to  any  mort- 
gage of  any  estate  or  interest  in  any  land,  tenement,  or  hereditament 
which  the  mortgagee,  being  in  possession,  shall  have  demised  to  the 
mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent. 

7.  Xo  fixtures  or  growing  crops  shall  be  deemed,  under  this  Act, 
to  be  separately  assigned  or  charged  by  reason  only  that  they  are 
assigned  by  separate  words,  or  that  power  is  given  to  sever  them 
from  the  land  or  building  to  which  they  are  affixed,  or  from  the 
land  on  which  they  grow,  without  otherwise  taking  possession  of  or 
dealing  with  such  land  or  bnilding,  or  land,  if  by  the  same  instru- 
ment any  freehold  or  leasehold  interest  in  the  land  or  building  to 
which  such  fixtures  are  affixed,  or  in  the  land  on  which  such  croj^s 
grow,  is  also  conveyed  or  assigned  to  the  same  persons  or  person. 

The  same  rule  of  construction  shall  be  apjilied  to  all  deeds  or 
instruments,  including  fixtures  or  growing  crops,  executed  before 
the  commencement  of  this  Act  and  then  subsisting  and  in  force,  in 
all  questions  arising  under  any  banlu'uptcy,  liquidation,  assignment 
for  the  benefit  of  creditors,  or  execution  of  any  process  of  any  court, 
which  shall  take  place  or  be  issued  after  the  commencement  of 
this  Act. 

8.  Every  bill  of  sale  to  which  this  Act  applies  shall  be  duly 
attested  and  shall  be  registered  under  this  Act,  within  seven  days 
after  the  making  or  giving  thereof,  and  shall  set  forth  the  considera- 
tion for  which  such  bill  of  sale  was  given,  otherwise  such  bill  of  sale, 
as  against  all  trustees  or  assignees  of  the  estate  of  the  person  whose 
chattels,  or  any  of  them,  are  comprised  in  such  bill  of  sale  nnder  the 
law  relating  to  bankruptcy  or  liquidation,  or  under  any  assignment 
for  the  benefit  of  the  creditors  of  such  person,  and  also  as  against 
all  sheriffs'  officers  and  other  persons  seizing  any  chattels  comprised 
in  such  bill  of  sale,  in  the  execution  of  any  process  of  any  court 
authorizing  the  seizure  of  the  chattels  of  the  person  by  whom  or  of 
whose  chattels  such  bill  has  been  made,  and  also  as  against  every 
person  on  whose  behalf  such  process  shall  have  been  issued,  shall  be 
deemed  fraudulent  and  void  so  far  as  regards  the  property  in  or 
right  to  the  possession  of  any  chattels  comprised  in  such  bill  of  sale 
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which,  at  ur  after  the  time  uf  tiliux  tho  piitiiion  fur  bankruptcy  ur 
liquidutiuu,  or  of  the  oxocutiuu  uf  such  lutHiiii^niuont,  or  of  <iX(*cutiiiK 
nucli  procoHB  (ati  tho  ooae  may  bo),  iind  aftor  tlio  expiration  uf  uucli 
MOvuii  dayH  are  in  tho  possuHsioii  or  appiirunt  ]H>srtOHHiuii  of  tho  itoniou 
luakiiifj^  8uch  bill  of  salo  (or  of  any  ptn-son  af^iiiHt  whom  tho  pnKM'sH 
lva<i  idsuod  under  or  in  tho  execution  of  which  such  bill  lius  boon 
made  or  given,  as  the  case  may  bo).  '*' 

[155] 
9.   Wljoro  a  subsequent  bill  of  sale  is  executL-d  within  or  on  tin-  Av.ilanr.- 

of  ccrUuL 
expiration  of  seven  (hiys  after  tiio  execution  of  a  prior  unregistered  ctuplicntu 

bill  of  sale,  and  coniprisos  all  or  any  jiart  of  tiio  jiorsonul  chattelh  ^' 
coni[)rised  in  such  i)rior  bill  of  sale,  then,  if  such  subsequent  bill  of 
salo  is  given  as  a  security  for  the  same  debt  as  is  secured  by  the 
prior  bill  of  sale,  or  for  any  part  of  such  debt,  it  shall,  to  tho  extent 
to  which  it  is  a  security  for  the  same  debt  or  part  thereof,  and  so 
far  as  respects  the  personal  chattels  or  part  thereof  comprised  in  tho 
prior  bill,  be  absolutely  void,  unless  it  is  proved  to  tho  satisfaction  of 
thw  Court  having  cognizance  of  the  case  that  the  subsoqueni  bill  of 
sale  was  boii'ljide  given  for  the  purjiose  of  correcting  sumo  material 
error  in    tho  prior  bill  of  sale,  and   not  for  tho  purpose  of  i-vading 

this  Act. 

[1761 
10.  A  bill  of  sale  shall  be  attested  and  registered  under  this  Act  Modo  ot 
I      <•  1.  roeisWnnjr 

in  the  following  manner  : —  bilU  >if  t^ale. 

(I.)  The  execution  of  every  bill  of  sale  shall  be  attested  by  a 
solicitor  of  the  Sui>reme  Court,  and  the  attestation  shall 
state  that  before  the  execution  of  tho  bill  of  sale  the 
effect  thereof  has  Ixjon  exi)lained  to  the  grantor  by  tho 
attesting  solicitor  :  '*' 

(2.)   Such  bill,  with  every  schednle  or  inventory  thereto  annexed  [178J 

or  therein  referred  to,  and  also  a  true  copy  of  such  bill 
and  of  every  such  schednle  or  inventory,  and  of  every 
attestation  of  the  execution  of  such  bill  of  salo,  togetln-r 
with  an  affidavit  of  tho  time  of  such  bill  of  sah*  being 
made  or  given,  and  of  its  due  execution  and  attestation, 
and  a  description  of  the  residence  and  occupatiun  of  the 
person  making  or  giving  the  same  (or  in  case  the  same  is 
made  or  given  by  any  person  under  or  in  the  exooution 
of  any  process,  then  a  description  of  the  residence  and 
occupation  of  the  pei-son  against  whom  such  jirooeHM 
issued),  and  of  every  attesting  witness  to  such  bill  of  sale, 
shall  bo  presented  to  and  the  said  copy  and  affidavit  shiill 
be  filed  with  the  registrar  witliin  seven  clear  days  after 
tho  making  or  giving  i>f  such  bill  of  sale,  in  like  manner 

(a)  Repealed,  Bills  of  Sul«  An  (ls7s)  AiniMidment  Act,  \<«3,  m.t.  16. 
(6)  /».,  BOC.  10. 
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[192] 


[197] 


[203] 

1205] 

Reuewal  of 
registration. 


[209] 

Form  of 
register. 


as  a  warrant  of  attorney  in  any  personal  action  given  by 
a  trader  is  now  by  law  requii-ed  to  be  filed : 
(3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any  defeasance 
or  condition,  or  declaration  of  trnst  not  contained  in  the 
body  thereof,  such  defeasance,  condition,  or  declaration 
shall  be  deemed  to  be  part  of  the  bill,  and  shall  be  written 
on  the  same  paper  or  parchment  therewith  before  the 
registration,  and  shall  be  truly  set  forth  in  the  copy  filed 
under  this  Act  therewith  and  as  part  thereof,  otherwise 
the  registration  shall  be  void. 

In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole 
or  in  part  any  of  the  same  chattels,  they  shall  have  priority  in  the  order 
of  the  date  of  their  registration  respectively  as  regards  such  chattels. 

A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered. 

11.  The  registration  of  a  bill  of  sale,  whether  executed  before  or 
after  the  commencement  of  this  Act,  must  be  renewed  once  at  least 
every  five  years,  and  if  a  period  of  five  years  elapses  from  the 
registration  or  renewed  registration  of  a  bill  of  sale  without  a 
renewal  or  further  renewal  (as  the  case  may  be),  the  registration 
shall  become  void. 

The  renewal  of  a  registration  shall  be  effected  by  filing  with  the 
registrar  an  affidavit  stating  the  date  of  the  bill  of  sale  and  of 
the  last  registration  thereof,  and  the  names,  residences,  and  occu- 
pations of  the  parties  thereto  as  stated  therein,  and  that  the  bill  of 
sale  is  still  a  subsisting  security. 

Every  such  affidavit  may  be  in  the  form  set  forth  in  the 
Schedule  (A)  to  this  Act  annexed. 

A  renewal  of  registration  shall  not  become  necessary  by  reason 
only  of  a  transfer  or  assignment  of  a  bill  of  sale. 

12.  The  registrar  shall  keep  a  book  (in  this  Act  called  "  the 
register ")  for  the  purposes  of  this  Act,  and  shall,  upon  the  filing 
of  any  bill  of  sale  or  copy  under  ihis  Act,  enter  therein  in  the  form 
.set  forth  in  the  Second  Schedule  (B)  to  this  Act  annexed,  or  in  any 
other  prescribed  foi-m,  the  name,  residence,  and  occupation  of  the 
person  by  whom  the  bill  was  made  or  given  (or  in  case  the  same  was 
made  or  given  by  any  person  under  or  in  the  execution  of  process, 
then  the  name,  residence,  and  occupation  of  the  person  against 
whom  such  process  was  issued,  and  also  the  name  of  the  person  or 
persons  to  whom  or  in  whose  favour  the  bill  was  given),  and  the 
other  particulai's  shown  in  the  said  schedule  or  to  be  prescribed 
under  this  Act,  and  shall  number  all  such  bills  registered  in  each 
year  consecutively,  according  to  the  respective  dates  of  their 
registration. 
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Upon  tlu«  iM'tfiMtnitioii  i)f  imy  artidiivit  of  rciiowiil  tin*  like  entry 
flhall  l>o  iniido,  with  tlio  iitldition  of  t)i<'  (Intt;  and  niinibur  of  the  Inot 
prcviouH  i-niry  roUitin^  to  tlio  Hiinii'  bill,  and  tli«»  bill  of  hu'.o  or  copy 
ori^finally  filed  hIhiII  bo  thereupon  nuirked  with  the  number  affixed 
to  Huch  affidavit  of  renewal. 

The  rejfistrar  hIuiII  also  keep  an  index  of  the  names  of  the  jfrantorn 
of  rej^isti'red  bills  of  sale  with  referenee  to  entries  in  the  re^'ister  of 
the  bills  of  sale  j^iven  by  each  siieh  f^rantor. 

8uoh  index  shall  be  arnin);ed  in  divisions  corresponding  with  the 
jetterH  of  the  al]>habet,  s<jthat  all  j^rantors  whose  siirnamcH  bejjin  wiili 
the  same  letter  (and  no  others)  shall  be  comprised  in  one  division, 
but  the  arninfjement  within  each  such  division  neeil  not  be  strictly 
alphabetical. 

[212] 
13.   The  masters  of  the  Su|)reine  Court  of  .ludicature  attached   to  I'lu-  Rfi^i-inir. 

the  Queen's   Bench   Division  of  the  Hi^fli  Court   of  Justice,  or  such 

other  officers  as  may  for  the  time  bein^c  be  assijnied  for  this   puri)ose 

under  the  privisions  of  the  Sui)reme  Court   of  .hulicature  Acts,  lK7t3  :i(j  ,v.  17  vie. 

anil   l!S75,  shall   be   the  repistnir  for  the   purposes  of  this  Act,  "'"' !L?'-jq  »•  • 

any  one  of  the  said  masters  may  p(>rform  all   or  any  of  the  duties  of  c.  77. 

the  registrar. 

[213] 
It.   Any   Jud^je   of  the   High  Court  of  Justice    on  beitij;  satislied  Rcciillcatiou 

that  the  omission  to  rejjister  a  bill  of  sale  or  an   affidavit  of  renewal  *^"'    '* 

thereof  within  the  time  prescribed  by  this  Act,   or  the  omission  or 

mis-statement  of  the  name,  residence,  or  ocou]irttion   of  any  person 

was  accidental  or  due  to  inadvertence,  may  in  his  discretion  order 

such  omission  or  mis-statement  to  be  rectified  by  the  insertion  in  the 

register  of  the  true  name,  residence,  or  occupation,  or  by  extending 

the  time  for  such  registration  on  such  terms  and  conditions  (if  any) 

as  to  security,  notice  by  atlvertisenient  or  otherwise,  or  as  to  any 

other  matter,  as  he  thinks  lit  to  direct. 

15.  Subject   to  and   in   accordance  with   any  rules    to   be    made  Knii.v  .it 
under  and  for  the  purposes  of  this  Act,  the  registrar  may  order  a  ncf.oH. 
memorandum  of  satisfaction  to  be  written  upon  any  registered  copy 

of  a  bill  of  sale,  upon  the  prescribed  evidence  being  given  that  the 

debt  (if  any)  for  which  such  bill  of  sale  was  made  or  given  has   been 

satisfied  or  discharged. 

1218] 

16.  Any  person  shall  be  entitled  to  have  an  oftice  copy  or  extnut  I'oiuox  luny 

*  tin  L'kkotj    Ai* 

of  any  registered  bill  of  sale,  and  affidavit  of  execution  filed  thor*"- 
with,  or  copy  thereof,  and  of  any  affidavit  filed  therewitli,  if  any,  or 
registered  affidavit  of  renewal,  upon  paying  for  the  same  at  the  like 
rate  as  for  office  copies  of  judKinenls  of  the  Hij^h  Court  of  Justice, 
and  any.  ropy  of  a  registered  bill  of  sale,  and  affidavit  pnrportini?  to 
be  an  offiee  copy  thereof,  shall  in  all  courts  and  U-fore  all  nibitratom 
or  other  persons,  l>e  admitted  as  primA  facie  evidence  thereof,  ami  of 
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[225] 

Affidavits. 


[228] 


[232] 
Collection  of 
fees  under 
38  ct  39  Vic. 
c.  77,  s.  -'G. 


[233] 

Order  and 
(lis]if)sition. 

3i  \-  Xi  Vic. 
c.  71. 

[240] 

Rules. 

36  A  -AT  Vic. 

".  Cli. 

m  S.  39  Vic. 


r24i] 

Time  tor 
retristratioii 


241] 
Repeal  of  Acts, 
17  \  Is  Vic. 
c.  Mi. 
20  A:  30  Vic. 

C.Ofi. 


the  fact  and  date  of  registration  as  shown  thereon.  Any  person  shall 
be  entitled  at  all  reasonable  times  to  search  the  register  and  every 
registered  bill  of  sale,  upon  payment  of  one  shilling  for  every  copy 
of  a  bill  of  sale  inspected ; <"'  such  payment  shall  be  made  by  a 
judicature  stamp. 

17.  Every  affidavit  required  by  or  for  the  purposes  of  this  Act 
may  be  sworn  before  a  master  of  any  division  of  the  High  Court  of 
Justice,  or  before  any  commissioner  empowered  to  take  affidavits  in 
the  Supreme  Court  of  Judicature. 

Whoever  wilfully  makes  or  uses  any  false  affidavit  for  the  pur- 
poses of  this  Act  shall  be  deemed  guilty  of  wilful  and  corrupt  perjury. 

18.  There  shall  be  paid  and  received  in  common  law  stamps  the 
following  fees,  viz.  : 

On  filing  a  bill  of  sale  ...  ...  ...  2*-. 

On  filing  the  affidavit  of  execution  of  a  bill 

of  sale  ...  ...  ...  ...  ...         2s. 

On  the  affidavit  used  for  the  purpose  of  re- 
registering a  bill  of  sale  (to  include  the 
fee  for  filing)  ...  ...  ...  ...         5s. 

19.  Section  twenty-six  of  the  Supreme  Court  of  Judicature  Act, 
1875,  and  any  enactments  for  the  time  being  in  force  amending  or 
substituted  for  that  section,  shall  apply  to  fees  under  this  Act,  and 
an  order  imder  that  section  may,  if  need  be,  be  made  in  relation  to 
such  fees  accordingly. 

20.  Chattels  comprised  in  a  bill  of  sale  which  has  been  and  con- 
tinues to  be  duly  registered  under  this  Act  shall  not  be  deemed  to 
be  in  the  possession,  order,  or  disposition  of  the  grantor  of  the  bill  of 
sale  within  the  meaning  of  the  Bankruptcy  Act,  1869."" 

21.  Rules  for  the  purposes  of  this  Act  may  be  made  and  altered 
from  time  to  time  by  the  like  persons  and  in  the  like  manner  in 
which  rules  and  regulations  may  be  made  tinder  and  for  the  purposes 
of  the  Supreme  Court  of  Judicature  Acts,  1873  and  1875. 

22.  When  the  time  for  registering  a  bill  of  sale  expires  on  a  Sun- 
day, or  other  day  on  which  the  registrar's  office  is  closed,  the  regis- 
tration shall  be  valid  if  made  on  the  next  following  day  on  which  the 
office  is  open. 

23.  From  and  after  the  commencement  of  this  Act,  the  Bills  of 
Sale  Act,  1854,  and  the  Bills  of  Sale  Act,  1866,  shall  be  repealed  : 
Provided  that  (except  as  is  herein  expressly  mentioned  with  respect 
to  construction  and  with  respect  to  renewal  of  registration)  nothing 

(a)  Repealed  in  part,  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  sec.  16. 
(6)  Repealed,  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  pec.  l."). 
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in  this  Aft  Khali  affoft  any  hill  of  hhIo  i»xi'cut<'<l  ht'furc  the  i-(iiiiiii(>iiri-- 
iiioiit  of  this  Ai"t,  and  aw  rcpinls  bills  of  sale  ho  executed  the  Ai'tx 
hereby  repealed  shall  cuutinuu  in  force. 

Any  i*onowal  after  the  conimencomont  of  this  Act  of  the  re^iHtm> 
tion  of  ft  bill  of  sale  executed  before  the  commencement  of  this  Act, 
and  rejfisterod  under  tlie  Acts  hereby  repealed,  shall  be  made  under 
this  Act  in  the  same  manner  as  the  renewal  of  n  roffistratiim  made 
under  this  Act. 

2 1.  This  Act  shall  not  extend  to  Scotland  or  to  Ireland. 


[3421 
Rsleui  of  Art. 


SCHEDULES. 


SCHEDULE   A.  8«:tio,.  ll. 

I  [.4.  B.]  of  do  swear  that 

H  bill  of  sale,  bearing  date  the  day  of  18 

[i/werf  the  date  of  the  biW],  and  made  between  [^insert  the  tvames  and 
descriptions  of  the  parties  in  the  original  bill  of  «ale],  and  which  said 
bill  of  sale  [^or,  and  a  copy  of  which  said  bill  of  sale,  as  the  case  may 
6e]  was  rejfistered  on  the  day  18  [umerf 

date  of  registration^,  is  still  a  subsisting  security. 

Sworn,  (J'c. 


SCHEDULE  B. 


Sectior.  II. 


Satis- 
faction 

No. 

By  whom  jfiven  (or 

afiainst  whom  process 

iB8Ue<l). 

To 
whom 
given. 

Nature 

of 
iiiHlru- 
ment. 

Dat«. 

Data 
of 

Dat«or 
regria- 
tration 
of  aflS- 

entered. 

v«mo  !   Resi- 

Occu- 
pation. 

'«''""•;  of  «! 
nowal. 

p  2 


Appendix,    :iot5  the  bills  of  sale  act  (1878)  amendment  act,  1882. 

Pt.  I. 


THE  BTLLS  OF  SALE  ACT  (1878) 
AMENDMENT  ACT,  1882. 

(45  &  46  Vict.  c.  43.) 


AN  ACT 

TO 

AMEND  THE   BILLS   OF   SALE   ACT,   1878. 

[IHth  August,  1882. 

41  &  42  Vic.  WHEREAS  it  is  expedient  to  amend  the  Bills  of  Sale  Act,  1878  : 

C.  31 

Be  it  enacted  by  the  Queen's  Most   Excellent  Majesty,  by  and 

with  the  advice  and  consent  of  the  Lords  S])iritual  and  Temporal, 
and   Commons,  in  tliis  present   Parliament  assembled,  and   bv   the 
authority  of  the  same,  as  follows  : 
[30]  1-  This  Act  may  be  cited  for  all  purposes  as  the  Bills  of  Sale 

Short  title.  i^^,^  (1878)  Amendment  Act,  1882;  and  this  Act  and  the  Bills  of 

Sale  Act,  1878,  may  be  cited  together  as  the  Bills  of  Sale  Acts,  187.S 
and  1882. 

[31]  2.  This  Act  shall  come  into  operation  on  t  he  first  day  of  November 

of°™rt^"^""'^"''  '^""^  thousand  eight  hundred  and  eighty -two,  which  date  is  herein- 
after referred  to  as  the  commencement  of  this  Act. 

[37]  3.  The  Bills  of  Sale  Act,  1878,  is  hereinafter  referred  to  as  "  the 

Construction  of  jji-jiicipal  Act,"  and  this  Act  shall,  so  far  as  is  consistent  with  the 

41  &  42  Vic.  tenor    thereof,  be    construed  as   one   with   the    principal    Act ;    but 

c  31 

unless  the  context  otherwise  requires  shall  not  apply  to  any  bill  of 

sale  duly  registered  before  the  commencemetit  of  this  Act,  so  long  as 
the  registration  thereof  is  not  avoided  by  non-renewal  or  other- 
wise. 

The  expression  "  bill  of  sale,"  and  other  expressions  in  this  Act, 
have  the  same  meaning  as  in  the  principal  Act,  except  as  to  bills 
of  sale  or  other  documents  mentioned  in  section  four  of  the 
principal  Act,  which  may  be  given  other\vi3e  than  by  way  of 
Security  for  the  payment  of  money,  to  which  last-mentioned  bills 
of  sale  and  other  documents  this  Act  shall  not  apply. 
[77] 
Bill  of  sale  U)  4.  Every   bill   of  sale   ohall   have   annexed    thereto   or   written 

<)^\fropertv*        thereon  a  schedule  containing  an  inventory  of  the  personal  chattels 

atiached  coninrised    in    the    bill    of   sale  ;    and    such    bill    of    sale,    save    as 

tliereto.  ' 
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Pt     I 
hereinafter    mentimiuil,   Hhall    Imvc   uffurt    mily    in    roHpoct    <>t    the 
porMODul  cliHttolN  H|>(M.'itically   ilrscrilx!*!    in   tlie  Hiiid  S4-Iil>(IuI«' ;   anil 
sliall   bi>   void,   t>X('c|it  as   against    tliu    f^rantor,   in    rcHpuct    of    any 
jtiTsonal  chiittulH  not  ho  Hpociticallv  doHcribiKl. 

[831 
.).  Savo  as  heriMiiafter  nuMitionud,  a  bill  of  walo  mIihII    In-   vnid,  Hill  of  Kni«  i>oi 
,  ,  II.'"  •»"<•'•(  uft«r- 

tsxcept  aH  against  the  grantor,  ni  re8|)ect  of  any   |)Or8onal  cliattulH  ,|,.,,,|,ri-<i  pro- 

siKritically  dosorilu'il  in  tlu'  si'lu'dulo  thereto  of  wiiich   the  ^Tuntor  l'*"'^-^' 
was  not  the  true  owner  at    tin*   time  of  the  execution  of  tlif    bill 
of  sale. 

[92] 

6.  Xothinj^  contiiined  in  the  foregoinj;  Hections  of  this  Aet  shall  Kxor|>tioii  an  lo 

render  a  bill  of  sale  void  in  respect  of  any  of  the  followinf;    thiny^s  "^^      '"    '  "*'" 
(that  is  to  say), 

(1.)  Any  growing  crops  separately  iissigned  or  churgetl  wiiere 
such  crops  were  actnally  growing  at  the  time  when  the 
bill  of  wile  was  executed. 

(.i.)   .Vny  fixtures  sopanitely  assigned  or  cliargcd,  anil  any  plant 

or   trade    machinery  whore   such   fixtures,    jilanl,  or  trade 

machinery  are  used  in,  attached  to,  or  bmught   upon  any 

land,  farm,  factory,  workshop,  shop,   house,  wareliouse,  or 

other  place  in  substitution  for  any  of  the  like  fixtures,  plant, 

or  trade  machinery  specifically  described   in   the  sehetlule 

to  such  bill  of  sale. 

[104] 

7.  Personal  chattels  assiirned   under  a   bill  of  sale  shall   not    l>e  Hill  "f  ••"'p 

Willi  poWlT  lo 

liable   to   bo   seized  or   taken    possession  of   by   the  frnintee  for  any  »oiic  except  in 
,        . ,         ^,      ,  ,,       .  "  "    certain  event* 

other  than  the  following  causes  :-  -  to  lie  void. 

(1.)   If  the  grantor  shall  make  default  in  payment  of  the  sum  or  rirui 

sums  of  money  thereby  secured  at  the  time  therein  prondetl 

for   jiayment,  or  in   the   performance  of   any    covenant   or 

agreement  contained  in   the  bill   of  sale   and    necessarv  for 

maintaining  the  security  ; 
(2.)   If  the  gnmtor  shall  become  a  bankrni>t,  or  suffer  the  said  1110] 

goods   or   any  of  them   to   be   distrained  for   rent,  niti'>,    or 

taxes  ; 
(3.)    If   the   grantor   shall    frainluleiuly   either   remove   or    suffer  1114] 

the  said  goods,  or  any  of  them,  to  be  removeil   from   the 

premises  ; 
(  i.)    If  the    grantor  shall   not,   without    reasonable  excuse,  upon  [ujj 

demand  in   writing  by  the  gmntee,  produce  to  him   his  la>»i 

receipts  for  rent,  rates,  and  taxes  ; 
(.').)    If  execution  shall  have  been  levied  against  the  go<»«ls  ..f  the  [m] 

gnmtor  under  any  judgment  at  law  : 
Provided  that  the  gnintor   may   within   five   davB  from    the  sei7.un>  "    ' 

or  taking  possession  of  any  chattels  on  account  of  any  of  the  nlH.ro- 
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[1233 

Bill  of  sale  to 
he  void  unless 
attested  and 
resrtstered. 


[156] 

Form  of  liillof 
sale. 


[175] 

Attestation. 


[207] 

Local  regis- 
tration of  con- 
tents of  bills  of 
sale. 


32  &  33  Vic. 
c.  71,  s.  CO. 
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mentioned  causes,  apply  to  the  High  Court,  or  to  a  Judge  thereof 
in  chambers,  and  such  Court  or  Judge,  if  satisfied  that  by  payment 
of  money  or  otherwise  the  said  cause  of  seizure  no  longer  exists, 
may  restrain  the  grantee  from  removing  or  selling  the  said  chattels, 
or  may  make  such  other  order  as  may  seem  just. 

8.  Every  bill  of  sale  shall  be  duly  attested,  and  shall  be  regis- 
tered under  the  principal  Act  within  seven  clear  days  after  the 
execution  thereof,  or  if  it  is  executed  in  any  place  out  of  England 
then  within  seven  clear  days  after  the  time  at  which  it  would  in  the 
ordinary  course  of  post  arrive  in  England  if  posted  immediately 
after  the  execution  thereof;  and  shall  truly  set  forth  the  con- 
sideration for  which  it  was  given ;  otherwise  such  bill  of  sale  shall 
be  void  in  respect  of  the  personal  chattels  comprised  therein. 

9.  A  bill  of  sale  made  or  given  by  way  of  security  for  the  pay- 
ment of  money  by  the  grantor  thereof  shall  be  void  unless  made  in 
accordance  with  the  form  in  the  schedule  to  this  Act  annexed. 

10.  The  execution  of  every  bill  of  sale  by  the  grantor  shall  be 
attested  by  one  or  more  credible  witness  or  witnesses,  not  being  a 
party  or  parties  thereto.  So  much  of  section  ten  of  the  principal  Act 
as  requires  that  the  execution  of  every  bill  of  sale  shall  be  attested  by 
a  solicitor  of  the  Supreme  Court,  and  that  the  attestation  shall  state 
that  before  the  execution  of  the  bill  of  sale  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  witness,  is  hereby 
repealed. 

11.  Where  the  affidavit  (which  under  section  ten  of  the  principal 
Act  is  required  to  accompany  a  bill  of  sale  when  presented  for 
registration)  describes  the  residence  of  the  person  making  or  giving 
the  same  or  of  the  person  against  whom  the  process  is  issued  to  be 
in  some  place  outside  the  London  bankruptcy  district  as  defined  by 
the  Bankruptcy  Act,  1869,  or  where  the  bill  of  sale  describes  the 
chattels  enumerated  therein  as  being  in  some  place  outside  the  said 
London  bankruptcy  district,  the  registrar  under  the  principal  Act 
shall  forthwith  and  within  three  clear  days  after  registration  in 
the  principal  registry,  and  in  accordance  with  the  prescribed  direc- 
tions, transmit  an  abstract  in  the  prescribed  form  of  the  contents  of 
such  bill  of  sale  to  the  county  court  registrar  in  whose  district 
such  places  are  situate,  and  if  such  places  are  in  the  districts  of 
different  registrars,  to  each  such  registrar. 

Every  abstract  so  transmitted  shall  be  filed,  kept,  and  indexed  by 
the  registrar  of  the  county  court  in  the  prescribed  manner,  and  any 
person  may  search,  inspect,  make  extracts  from,  and  obtain  copiew 
of  the  abstract  so  registered  in  the  like  manner  and  upon  the  like 
terms  as  to  payment  or  otherwise  as  near  as  may  be  as  in  the  case 
of  bills  of  sale  registered  by  the  registrar  under  the  principal  Act 
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iH.  i. 
12.   Every  bill  of  mile  made  or  given  in  c-unMidrriitiitn  of  any  Huni  [211] 

niicliT  thirty  poundH  slmll  he  voitl.  "'".  "'  ''',''.    , 

Vot'l 

l-'J.   .\ll  iierHoniil  cliiiticls  Hfizcd   nr  of  whii-li  |K)SBi>H8i<>n  Ih  taki-ii  [2111 

aftt-r  the  (•(iiiinieni-ement  of  thJH  Att,  nnder  <ir  liy  virtue  of  any  bill  '  '" 

of  Hiile  (wlielher  rc>.ri8terc(l    before  or  after  the   cotnnn'ucenient  of    r 

this  Aet),  Hhall  remain  on  the  premiKOB  where  tliey  wore  so  seized  or 

so  taken  pogsj'Hsion  «if,  and  shall  iint    be   removed  or  Hohl  until  after 

the  expiration  of  live  cleai*  days   from   i  he   day  thoy  weri'  bo   seized 

or  so  taken  posKe.ssion  of. 

'  [215] 

14.  A  bill  of  8ule  to  which  this  Act  ai)plie,s  sinill  be  no  protection  ^^'^^^^  '^^^  nr.iUTt 

in  respect  of  personal  chattels  included  in  sucli  bill  of  sale  which  <''"'"^''»  "»f"'""* 

but  for  such  bill  of  sale  would  have  been   liable  to  distress  under  parodiiiil  mieit. 

a  warrant  for   the  recovery  of  ta.xes  and  poor  and  other  parochial 

rates. 

[217] 

15.  The  ciLfhth  and  the  twentieth  section.s  of  the  principal  Act,  Rei>eiil  <>i  pmi 

"  '  '  .       of  Billoof  Snip 

and  also  all  other  enactments  contained  in  th<»  principal  Act  which  Ait.  1s7m. 

are  inconsistent  with  this  Act  are  repealeil,  but  this  repeal  shall  not 

affect  the  validity  of  anythin<j  done  or  suffered   under  the  princijtal 

Act  before  the  commencement  of  this  Act. 

[221] 

16.  So  much   of  the  sixteenth  section  of  the    principal   Act  as  luf<pc'cii<jii  of 

1  ,    ■,,   ,  •  ,    •.  1,  1  ,       ■  re»ri»tore<l  bilU 

enacts  that  any  person  shaU  be  entitled  at  all  reasonable  times  to  of  ^nK-. 

search  the  register  and  every  registered  bill  of  sale  upon  payment 
of  one  shilling  for  every  copy  of  a  bill  of  .-^ale  inspected  is  hereby 
repealed,  and  from  and  after  the  commencement  of  this  Act  any 
jierson  shall  bo  entitled  at  all  reasonable  times  to  search  the  register, 
on  pajinent  of  a  fee  of  one  shilling,  or  such  other  fee  as  may 
bo  prescribeil,  and  subject  to  .such  regulations  as  may  be  pre- 
scribed, and  shall  be  entitled  at  all  reasonable  times  to  inspect, 
examine,  and  make  extracts  from  any  ami  every  registered  bill 
of  sale  without  being  required  to  make  a  written  application,  or 
t(>  specify  any  ]>articular8  in  reference  thereto,  ujion  jiayment  of 
one  shilling  for  each  bill  of  sale  inspecte<l,  and  such  payment 
shall  he  made  by  a  judicature  stamp  :  Provided  that  the  said 
extracts  shall  be  limited  to  the  dates  of  execution,  regis! nition. 
renewal  of  registration,  and  satisfaction,  to  the  names,  addresses, 
and  occui>atioiis  of  the  parties,  to  tiie  amount  of   the  oonsiileration, 

and  to  anv  further  prescribed  particulars. 

[222] 

17.  Nothing  in  this  Act  shall  apply  to  any  tiebentures  issued  by  ^"^  Act'noi 

any  mortgage,    loan,  or  other   incorponited  company,   and  secnn-d  Ui  apply. 

upon    the   capital    stock    or    goods,    chattels,    and    effects    of    such 

comi)any. 

[242] 
IS.  This  .\cL  shall  not  extend  to  Scotland  or  Ireland.  Kxio&i  .j(  .\rt. 
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SCHEDULE. 


[156] 


Form   of    Bill   of   Salk. 

This  Indenture  made  the  day  of  between 

A.  B.  of  of  the  one  part,  and  C.  D.  of 

of  the  other  part,  witnesseth  that 
in  consideration  of  the  sniu  of  £  now  paid  to  A.  B.  by 

C.  D.,  the  receipt  of  which  the  said  A.  B.  hereby-  acknowledges  [o)' 
ivhateve7-  else  the  consideratioii  may  6e],  he  the  said  A.  B.  doth  hereby 
assign  unto  C.  D.,  his  executors,  administrators,  and  assigns,  all  and 
singular  the  several  chattels  and  things  specifically  described  in  the 
schedule  hereto  annexed  by  way  of  security  for  the  payment  of  the 
sum  of  £  ,  and  interest  thereon  at  the  rate  of 

per  cent,  per  annum  \_or  ivhatever  else  may  be  the  rate^.  And  the 
said  A.  B.  doth  further  agree  and  declare  that  he  will  duly  pay  to 
the  said  C.  D.  the  principal  sum  aforesaid,  together  with  the  interest 
then  due,  by  equal  payments  of  £  on  the 

day  of  [o?-  whaterer  else  may  be  the  stipulated  times 

or  time  of  payment^.  And  the  said  A.  B.  doth  also  agree  with  the 
said  C.  D.  that  he  will  l_here  insert  terms  as  to  insurance,  payment  of 
rent,  or  otherwise,  which  the  parties  may  agree  to  for  the  maintenance 
or  defeasance  of  the  security']. 

Provided  always,  that  the  chattels  hereby  assigned  shall  not  be 
liable  to  seizure  or  to  be  taken  possession  of  by  the  said  C.  D.  for 
any  cause  other  than  those  specified  in  section  seven  of  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882. 

In  witness,  &c., 

Signed  and  sealetl  by  the  said  A.  B.  in  the  presence  of  me  E.  F. 

[_add  witness's  name,  address,  and  description^. 
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ill';  BILL^  OV  SALK  ACT,  Ifi'.Ki, 

(5:i  A  .M  Vict. .-.  :>:i.) 


AN   ACT 


EXEMPT  CERTAIN  LETTERS  OF  HYPOTHECATION  FROM 
THE  OPERATION  OF  THE  BILLS  OF  SALE  ACT.  1882. 

[ISth  Au'jui'l,  IHiJO. 

Hk  it  enacted  by  the  Qneen's  moat  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lcjrds  Sjiiritual  and  Teniponil. 
and  Commons,  in  this  present  Parliament  assembled,  .uid  l>y  the 
antbority  of  the  same,  as  follows  : 

1.  An  instrument  ^iven  or  executed  at   any    lime    prior   to  such  [174] 
deposit,  rcshipment,  or  delivery  as  hereinafter  mentioned,  hypothe-  lotu-'rJ  oV ''hy]H>- 

cating  or  declarinfj  trusts   of  imported    goods  during  the   interval  thw""""  "•'">• 

iK>rt<"<l  ifiMNljt 
lu'tween  the  discharge  of  the  goods  from  the  sliiji  in  which  they  ai-e  tron.  W«  A  46 

imported  and    their  deposit   in   a   warehouse,   factory,   or  store,  or      *^  '•  ^'"  '"*  ^' 

their  being  reshipjjed   for  ex|>ort  or   delivered   to  ii   purchaser  not 

l)cing  thi-  purchaser  giving  or  executing  such  instrument,  sludl  not 

be  deemed  a  bill  of  sale  within  the  meaning  of  section   nine  of  tlu* 

Mills  of  Sale  Act,  1882. i"' 

2.  Nothing  in   this   Act   shall   affect    the  operation    of     section  ^     .  ^*^',,.  , 
forty-four  of   the    Bankruptcy    Act,    1883,    in  resjtect   of  any  gomlh  l7Vic.  c.  »i. 
comprised  in  any   such  instrument  as  is  hereinbefore  descril>ed,   if 

such  goods  would  but  for  this  Act  be  goods  witbifi   tin-   riifriiiii.i'  c,t 
sub-section  three  of  that  section. 

3.  This  Act  may  be  cited  as  the  Bills  -.f  Sale  Art,  IHlHi  r3Qi 
(.<)  Atnonded.  sec.  1,  Bills  of  Snle  Act.  1W)1.                                                            '**^'  '^  '"  *' 
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THE  BILLS  OF  SALE  ACT,  1891. 

(54  &  55  Vict.  c.  35.) 


AN   ACT 

TO 

AMEND  THE  BILLS  OP  SALE  ACT,  1890. 

[21st  July,  1891 

Bxemijtidiiof  ^^  ^*  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 

securities  on       with  the  advice  and  consent  of  the  Lords  Spiritual  and   Temporal, 

imported  noodB  ... 

from  41  &  12        and  Commons,  m  this   present  Parliament  assembled,  and  by  the 

J^t  U  ViV''^^     authority  of  the  same,  as  follows  : 

[174] 


1.  Section  one  of  the  Bills  of  Sale  Act,  1890,  shall  be  amended  so 
as  to  read  as  follows  :  An  instrument  charging  or  creating  any 
security  on  or  declaring  trusts  of  imported  goods  given  or  executed 
at  any  time  prior  to  their  deposit  in  a  warehouse,  factory,  or  store, 
or  to  their  being  reshipped  for  export,  or  delivered  to  a  purchaser 
not  being  the  person  giving  or  executing  such  instrument,  shall  not 
be  deemed  abill  of  sale  within  the  meaningof  the  Bills  of  Sale  Acts, 
1878  and  1882. 

Sl.ori  ifi^r.^  2.  This  Act  may  be  cited  as  the  Bills  of  Sale  Act,  1891. 
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KULKS   OK  'I'lIK   SUI'KKMK   COlIiri'.    ls83. 


The  followin;^  Orders  iiml  ItulfH  iimy  Im)  cited  lis  "The  Uulen  of  llu« 
Suprorao  Court,  1S83."  They  shull  conu'  into  o|M3ratioii  on  thf 
Twonty-fourtli  day  of  Oriolnr.  188;},  and  sliull  hIho  apply,  ho  fur  U8 
may  be  pnicticablo  (uuloss  (itiu'rwiHc  cxproHHly  provided),  to  all 
proc'p«'<lintfs  taki'ii  on  or  aftrr  tliai  (lay  in  all  ciium's  and  inuttom 
then  pciidinj.;. 

OI?i)KK    LXI. 

C'  K  \  r  K  A  I.      O  K  K  I  (■  K  .'"' 

1.  The  Central  Oflice  .shall,  for  the  eonvonient  despatch  of 
husines.s,  ho  divided  into  the  dejiartnients  specified  in  the  first 
eolinnn  of  the  followinj;;  scheme,  and  the  business  of  the  Otiice  shall 
be  distributed  amon^  the  departments  in  accordance  with  that 
scheme,  and  shall  be  performed  by  the  Rcveral  otticer*  and  clerks  in 
the  said  office  who  are  now  charj^ed  with  the  same  or  similar  duties, 
and  by  such  others  as  may  from  time  to  time  bo  ap|)oiiited  by  lawful 
authority  for  that  jiurpose. 

ficheine. 


Name  of  Department. 

Business. 

•          •          • 

« 

• 

« 

•          • 

• 

• 

7.    Hills  of  sale... 


The  revristryof  bills  of  sale,  and  other  duties 
connected  therewith. 


7.  All  copies,  certificates,  and  other  documents  appearing  to  lie 
sealed  with  a  seal  of  the  Central  Ottice  shull  be  j)rcsumed  to  beoffici- 
copies  or  certificates  or  other  documents  issued  fn)m  the  Central 
Office,  and  if  duly  stam]ied  may  he  received  in  evidence,  and  no 
signature  or  other  fornmlity,  c.\cej)t  the  sealing  with  a  seal  of  the 
Central  Office,  shall  be  recpiired  for  the  authentication  of  any  such 
copy,  certificate,  or  other  document. 

17.  Proper  indexes  or  cali-ndars  to  the  files  or  bundles  «)f  all 
documents  tiled  at  the  Central  OtHie  shall  be  kept,  so  that   the   same 

(a)  The  Central  OHlco  wan  cflaMiHlicil  l>y  ««•«■.  ^,  Jnilioaniro  (Olllcp*)  .\rt, 
1879.  Hy  sec.  .">.  tlic  Ofticcs  of  ilie  MntitorM  of  tlip  yufCirH  Itencfi.  Commun 
Pleas,  and  Exrhe<iucr  D'viHions,  iii<liiilin(f  tin-  HiUit  of  .Snlo  Olllcc,  art?  coiictMi- 
trated  in  and  iimalj(ainatc<l  with  tlie  Cent  nil  Offlec. 
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maybe  conveniently  referred  to  when  required;  and  such  indexes 
or  calendars  and  documents,  shall,  at  all  times  during  office  hours,  be 
accessible  to  the  public  on  payment  of  the  usual  fee. 

18.  There  shall  also  be  entered  in  proper  books  kept  for  the 
purpose  the  time  when  any  certificate  is  delivered  at  the  Central 
Office  to  be  filed,  with  the  name  of  the  cause  and  the  date  of  the 
certificate ;  and  the  like  entry  shall  be  made  of  the  time  of  delivery 
of  every  other  document  filed  at  the  Central  Office  ;  and  such  books 
shall,  at  all  times  during  office  hours,  be  accessible  to  the  public  on 
payment  of  the  usual  fee. 

19.  Every  judgment,  order,  certificate,  petition  or  document 
made,  presented  or  used  in  any  cause  or  matter,  shall  be  distinguished 
by  having  plainly  written  or  stamped  on  the  first  page  thereof  the 
year,  the  letter,  and  the  number  by  which  the  cause  or  matter  is 
distinguished  in  the  books  kept  at  the  Central  Office. 

23.  The  clerk  of  enrolments  and  each  of  the  following  registrars, 
namely  the  registrar  of  bills  of  sale,  the  registrar  of  certificates  of 
acknowledgments  of  deeds  by  married  women,  and  the  registrar 
of  judgments  shall,  on  a  request  in  writing  giving  sufficient  par- 
ticulars, and  on  payment  of  the  prescribed  fee,  cause  a  search  to  be 
made  in  the  registers  or  inde.xes  under  his  custody,  and  issue  a 
certificate  of  the  result  of  the  search.'"' 

24.  For  the  purpose  of  enabling  all  persons  to  obtain  precise 
information  as  to  the  state  of  any  cause  or  matter,  and  to  take  the 
means  of  preventing  improper  delay  in  the  progress  thereof,  the 
proper  officer  shall,  at  the  request  of  any  person,  whether  a  party  or 
not  to  the  cause  or  matter  inquired  after,  but  on  jiayment  of  the 
usual  fee,  give  a  certificate  specifying  therein  the  dates  and  general 
description  of  the  several  proceedings  which  have  been  taken  in 
such  cause  or  matter  in  the  Central  Office. 

25.  The  masters  shall  execute  the  office  of  the  registrar  for  the 
purposes  of  the  Bills  of  Sale  Act,  1878,  and  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882.  and  any  one  of  the  masters  may 
perform  all  or  any  of  the  duties  of  the  registrar. 

26.  A  memorandum  of  satisfaction  may  be  ordered  to  be  written 
upon  a  registered  copy  of  a  bill  of  sale,  on  a  coT?sent  to  the  satisfac 
tion,  signed  by  the  person  entitled  to  the  benefit  of  the  bill  of  sale 
and  verified  by  affidavit,  being  produced  to  the  registrar,  and  filed 
in  the  Central  Office. (A) 

27.  Where  the  consent  in  the  last  preceding  Rule  mentioned 
cannot  be  obtained,  the  registrar  may,  on  application  by  summons 

(</)  Form  of  Seui'cli,  p.  273. 

(h)  Form  of  t'onseiit  and  Affidavit,  pp.  273,  274. 
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mill  nil  lii'iiriii);  till*  pcrHoii  «'ntilU'(l  to  tin-  iKMit-fu  of  thi-  liill  of  Half, 
or  on  iiHidavit  of  M(>i'vicc  of  tlu>  hiiiiiiiioiiu  uii  tlial  |km-hoii,  uiul  in 
cither  case  on  proof  t<i  tlic  satiHfaotion  of  tlio  rixistnir  that  thoiliOit 
(if  any)  f<ir  wliich  tho  hill  of  salo  was  nuide  has  het-n  KatiHfifHl  or 
(liHcharjji'd,  order  a  nifnioranduni  of  satisfaction  to  ho  written  upon 
a  rojifiHtcrfd  copy  thereof.*"' 

2S.  No  atlidavit  or  record  of  the  Court  shall  lie  taken  uui  of  the 
Central  Office  without  the  order  of  a  Judge  or  inuHter,  and  no  8uh- 
pieim  for  tlic  production  of  any  such  document  Hhall  he  iHsned. 

29.  Any  officer  of  the  Central  Office,  hoin^^  required  to  atti'nd 
with  any  reeoril  or  document  at  any  assizes  or  at  any  court  or  place; 
out  of  the  Koynl  Courts  of  Justice,  shall  ho  entitled  to  re<juire  that 
tlu>  solicitor  or  party  desiring  his  attendance  shall  dejiosit  with  him 
a  sufficient  sum  of  money  to  answer  his  just  fees,  diarges  aii<l 
e.xpcjises  in  respect  of  such  attendance,  and  undertake  to  pay  any 
further  just  fees,  charges  and  expenses  which  may  not  he  fully 
answered  hy  snch  deposit. 


RULES  OF  THE  SUPREME  COURT. 

BUIh  of  Sale  Act.'i,  IH'H  aixl  1882. 

1.  These  Rules  may  he  cited  as  "  The  Hules  of  tlie  Supreme 
Court  Bills  of  Sale  Act,  1878  and  1882,"  and  sliall  stand  in  lieu  of 
"  The  Rules  of  the  Supreme  Court,  Decemher,  1882,"  which  shall  In- 
and  arc  hereby  annulled. 

2.  Those  Rules  sliall  come  into  operation  on  the  Isi  Jannarv. 
1884. 

ORDER   L.Xii. 
Local  Registratio.v  ok  Hii.ls  ok  Sai.k. 

3.  Ahstnict.  -Tho  abatnict  of  the  contents  of  a  hill  >>(  xi\>-. 
required  hy  the  Rills  of  Sale  Act  (1878)  Amendment  Act,  1882,  lo 
he  transmitted  to  the  rogistrav  of  a  County  Court,  .shall  he  in  the 
form  given  in  the  Appendix  hereto. 

4.  AbKtract  to  be  ae.aled  and  dati'd.  The  abstract  .shall  be  seali  d 
with  the  seal  of  the  Bills  of  Sale  Department  of  the  Central  Offici' 
of  tho  Supremo  Court  of  Judicature,  and  dated  on  the  day  on  whicli 
it  is  transmitted  by  post  to  the  registrar  of  the  County  Conit 
named  therein. 

5.  Abstract  of  re-regi:<tered  Billn  i>f  Salr.  Where  a  bill  of  sale 
has  been  re-rcgistored  since  the  .list  OctolM'r,  1882,  or  shall  be 
re-registered  hereafter  under  sec.  11  of  the  Bills  of  Sale  Ai-t. 
187S,  an  abstract  of  the  re-registration,  sealed  and  dated,  shall  Im* 
transmitted  by  jwst  to  the  registrar  of  tho  County  Court  to  which 
such  abstract  sliould  have  beeu  tranamittwl  had   the    bill    of   sale 

'<()  Form  of  Suinmoiw,  j).  27  >. 
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been  registered  under  the  Bills  of   Sale  Act   (1878)    Amendment 
Act,  1882. 

6.  Notice  of  a  satisfaction  of  a  Bill  of  Sale  to  be  transmitted  to 
local  registry. — Where  a  memorandum  of  satisfaction  has  been  or 
sliall  be  written  under  sec.  15  of  the  Bills  of  Sale  Act,  1878, 
upon  any  registered  or  re-registered  cojjy  of  a  bill  of  sale,  an 
abstract  of  which  has  been  transmitted  to  any  Registrar  of  a  County 
Court,  a  notice  of  such  satisfaction,  in  the  form  in  the  Appendix 
hereto,  duly  sealed  and  dated,  shall  be  transmitted  to  each  of  the 
registrars  to  whom  an  abstract  of  such  bill  of  sale  shall  have  been 
transmitted. 

7.  Abstracts  to  be  numbered  and  filed. — The  registrar  shall 
number  the  abstracts  and  notices  of  satisfaction  in  the  order  in 
which  they  shall  respectively  be  received  by  him,  and  shall  file  and 
keep  them  in  his  office. 

8.  Index,  how  to  be  kept. — The  registrar  shall  keep  an  index, 
alphabetically  arranged,  in  which  he  shall  enter  under  the  first 
letters  of  the  surname  of  the  mortgagor  or  assignor  such  surname, 
with  his  Christian  name  or  names,  address,  and  description,  and  the 
number  which  has  been  affixed  to  the  abstract. 

9.  Satisfaction  to  be  noted  in  index. — Upon  the  receipt  of  a  notice 
of  satisfaction,  the  registrar  shall  enter  the  notice  of  satisfaction 
on  the  abstract  of  the  Bill  to  which  it  relates,  and  shall  note  in  the 
index  against  the  name  of  the  mortgagor  or  assignor  the  fact  of  the 
satisfaction  having  been  entered. 

10.  Searxh  and  inspection  of  ab.-ttnict. — The  registrar  shall  allow 
any  person  to  search  the  index  at  any  time  during  which  he  is 
required  by  the  County  Court  Rules  for  the  time  being  to  keep  his 
office  open,  upon  payment  by  such  peition  of  one  shilling ;  and  to 
make  extracts  from  the  abstract  or  notice  of  satisfaction  upon 
payment  of  one  shilling  for  each  abstract  or  notice  of  satisfaction 
inspected. 

11.  Office  copy  of  abstract. — The  registrar  shall  also,  if  required, 
cause  an  office  copy  to  be  made  of  any  abstract  or  notice  of  satis- 
faction, and  shall  be  entitled  for  making,  marking,  and  sealing  the 
game  to  the  same  fee  as  is  payable  in  the  Bills  of  Sale  Department 
of  the  Central  Office  of  the  Supreme  Couit  of  Judicature,  viz., 
sixpence  per  folio. 

12.  Authority  to  take  oaths. — -Every  fir.st  and  second  class  clerk  in 
the  Bills  of  Sale  Department  of  the  Central  Office  of  the  Supreme 
Court  of  Judicature  shall,  by  virtue  of  bis  office,  have  authority  to 
take  oatlis  and  affidavits  in  mattcr.s  relating  to  that  department. 

28th  December,  1883. 
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Al'I'KNDIX. 

No.    I. 

lAbstruct.      Local  Re<iislr<itiini  <>/  HiUk  «/  .S\i/e,  nee  p.  270. J 

No.   2. 

[^Xotice  of  Sutis/uclioii,  i»t   /•.  ;i77.j 


CENTRAL  OFFICK   l'l{.\(TI('I';   KL'LKS. 

Settled  61/  the  i'mctice  Mfmtern,  March,  IHH4. 
As  TO  Sati.skaution  ok  Hills  ok  Salk. 
It  the  iittesting  witness  and  deponent  is  a  Kolicitor,  and  descnbed 
as  suci),  the  entry  of  ttic  .satisfaction  will  hv  directed  1)V  the 
master  (the  jiajiers  l)einf^  otherwise  correct)  as  of  course;  but 
uiidei-  special  circiinistaiiceH  tlie  master  may  accept  any  othei 
deponent,  if  satisfied  that  he  is  a  iinjjx'r  [lerson  to  attest  and  verify 
the  signature  and  consent. 


RULES  UNDER  SECTION  2  OF  THE  CON- 
VEYANCING ACT,  1882.*" 


1.  Kvery  requisition  for  an  official  search  shall  state  the  name 
nnd  address  of  the  person  requiring  the  search  to  be  made.  Kverv 
requisition  and  certificate  shall  Ix-  filed  in  the  other  whore  the  search 
was  made. 

(u.)  SectiDii  2  of  the  Conveynncinj?  Act,  1nh2  (45  A  Ifl  Vic.  c.  3H),  ho  fsir  ittt  it 
IN  api)licH)>lo  to  tiill»of  sale,  in  sh  follows:  (1.)  Whert'  auypoFKon  rc<|iiircs,  for 
(mri«mcH  of  thiH  section,  nearch  to  be  miule  ia  the  central  office  for  eiilrieM  of 
judRTnent**,  <lee(ln,  or  other  matters  or  iIocumpntB,  whereof  enirios  are  roiiiiire<l 
or  allowed  to  he  marto  in  that  ottice  )>y  any  Act,  he  may  ileliver  in  the  office  a 
requiMitioii  in  that  iK-half,  referring  to  thi.s  .section.  (2.)"  Thereuiion  the  proiK'r 
otncer  8hall  dilifjently  ninke  the  Hearch  reijuired,  and  shall  make  mid  tile  in  the 
office  H  eortif^cate  HcttinR  forth  the  result  thereof,  and  office  cojiics  nf  that 
eertificaio  nhall  he  ii*nued  on  re(|iiiHitioii,  and  an  office  copy  shall  t>e  evidence  of 
the  certificate.  (3.)  In  favour  of  a  purcha.sor,  as  atraiuMt  pernoii.s  int<•^c^to<l 
under  or  in  renpect  of  judjonents,  deeds,  or  other  matter.sor  i(<K-uineiitH  whereof 
entries  are  recpiired  or  allowed  a.s  iiforesiiid,  the  certificate,  accnnlinK  i"  the 
tenor  thereof,  nhall  be  coucluHive,  iillirnmtively  or  noKatively,  lis  thi>  cii.se  may 
be.  (1.)  Kvery  retpii^ition  under  thi.s  section  shall  l)e  in  writinir,  signed  hv  the 
person  making  the  same,  specifyinj^  the  luiuie  aifainst  which  he  desires  search 
to  bo  made,  or  in  relation  to  which  he  reipiires  an  nflice  Ci>;iy  certitlcme  of 
result  of  seairh,  nnd  other  sufficient  jiarticulars  ;  iiud  the  persun  niakiii((  any 
Buch  reipiisition  shall  not  l)e  entitled  to  a  search,  or  an  office  copy  certillcatei», 
until  he  has  satisfied  the  j)rnper  officer  that  the  sunie  is  reiiuired  for  the 
[lurposes  of  this  .section.  (5.)  (fOneral  rules  shall  Ik,-  nm«le  for  the  piirpiseK  of 
this  section,  prescribitiff  forms  and  contents  of  requisitions  ami  certiflciitos, 
and  reKiilatin^  the  practice  of  theoftlce,  an<l  prescribing,  with  the  cnncurrenco 
of  the  Commissioners  of  Her  Majesty's  Treasury,  the  fees  to  be  taken  therein 
....  (G.)  If  any  otllcer,  clerk,  orjierson  employed  in  the  office  cmnmits,  or  is 
party  or  privy  to,  any  act  of  fraud  or  collusion,  ur  is  wilfully  neu'lijjent  in  the 
nnikini;  of  or  otherwise  in  reliitioii  to  any  certificate  or  office  con v  under  thi.s 
aection,  he  shiiU  be  Kuiliy  of  h   misdemeanour.     (7.)  Nothing  in  linn  swtioii  or 
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2.  Eveiy  person  i-equiring  an  oflficial  search  to  be  made  pursuant 
to  sec.  2  of  the  Conveyancing  Act,  1882,  shall  deliver  to  the 
otEcera  declaration  according  to  the  Forms  1  and  2  in  the  Appendix,*''' 
purporting  to  be  signed  by  the  person  requiring  the  search  to  be 
made,  or  by  a  solicitor,  which  declaration  may  be  accepted  by  the 
officer  as  sufficient  evidence  that  the  search  is  required  for  the 
purposes  of  the  said  section.  The  declaration  may  be  made  in  thr 
requisition,  or  in  a  separate  document. 

3.  Re([uisitions  for  searches  under  sec.  2  of  the  Conveyancinj^ 
Act,  1882,  shall  be  in  the  Forms  3  to  4  in  the  Appendix,'*'  and 
the  certificates  of  the  results  of  such  seai'ches  shall  be  in  the 
Forms  7  to  10,'*'  with  such  modifications  as  the  circumstances  may 
require. 

4-.  Where  a  certificate  setting  forth  the  result  of  a  search  in  any 
name  has  been  issued,  and  it  is  desired  that  the  search  be  continued 
in  that  name,  to  a  date  not  more  than  one  calendar  month  subsequent 
to  the  date  of  the  certificate,  a  requisition  in  writing  in  the  Form 
11  in  the  Appendix'*'  may  be  left  mth  the  proper  officer,  who  shall 
cause  the  search  to  be  continued,  and  the  result  of  the  continued 
search  shall  be  endorsed  on  the  original  certificate  and  upon  any 
office  copy  thereof  which  may  have  been  issued,  if  produced  to  the 
officer  for  that  purpose.  The  endorsement  shall  be  in  the  Form  12 
in  the  Appendix,'*'  with  such  modifications  as  circumstances  require. 

5.  Every  person  shall  upon  payment  of  the  prescribed  fee  be 
entitled  to  have  a  copy  of  the  whole  or  any  part  of  any  deed  or 
document  eni'olled  in  the  Enrolment  Department  of  the  Central 
Office. 

in  any  rule  made  thereunder  shall  take  away,  abiidge,  or  prejudicially  affect 
any  riglit  which  any  person  may  have  independently  of  this  section  to  make 
any  search  in  the  office  ;  and  every  such  search  may  he  made  as  if  this  section 
or  any  such  rule  had  not  been  enacted  or  ma<lc.  (8.)  Where  a  solicitor  obtains 
an  office  copy  certificate  of  result  of  search  under  this  section,  he  shall  not  be 
answerable  in  respect  of  any  loss  that  may  arise  from  error  in  the  certificate. 
(9.)  Where  a  solicitor  is  acting  for  trustees,  executors,  agents,  or  other 
persons  in  a  fiduciary  position,  those  persons  also  shall  not  be  so  answerable. 
(10.)  Where  such  persons  obtain  such  an  office  copy  without  a  solicitor,  they 
fchall  also  be  protected  in  like  manner. 
<t)   Forms,  pp.  277-279. 
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No.  1. 
AffidavU    on    Rn/ii^frafioii    nf    Bill  of  Sale.  '*' 

(Rules  of  Siqyreinr  Court,  1883,  Appendix  B.  24.) 

18      ,—     .—No. 
i\\  tl)f  ?UtBl)  Court  of  i^ujfttcr. 
Division. 


I,  of 

make  oatli  and  say  as  follows  : — 

1.  Till'  pajMT  writinp  horoto  annexed  and  marked  "  A  "  is  a  true 
copy  of  a  bill  of  sail',  and  of  every  schedule  or  inventory  thereto, 
annexed  or  therein  referreti  to,  and  of  every  attestation  of  the 
execution  thereof,  as  made  and  f^ven  and  ('X«?cuted  by 

2.  The  said  bill  of  sale  was  made  and  f^iven  by  the  said 
on  the  day  of  18     . 

3.  I  was  present  and  .'<aw  tlu>  said  duly  exetuto  tlif 
said  bill  on  the  said                  day  of                               18 

4.  The  said  ivsides  at  [nUite  residence  at  time  of  mcfuriifj 
affidavit']  and  is  [xtnte  orrnpatinu  |. 

5.  The  name  subscribed  to  the  said  bill  of 
sale  as  that  of  the  witness  attesting  the  due  execution  then-of  is 
in  the  proper  handwritin^j  of  me  this  dejwnent. 

G.     I  am  a  Solicitor  of  the  Sujireme  Court,  and  it'side  at 
7.      Before   the  execution   of    the   said    hill    of    sale   by   the  sairl 
1  fiiUv  rx[il;iinril  ici  ihr  iiutiirt'  and  effect  then-of. 

Sworn  at  \ 

the  day  off 

18       .) 
Before  me, 

This  Affidavit  is  Hied  on  behalf  of 

(a)  Hills  of  Kftlo  Riven  otherwise  lUun  ns  .-ciiiniy  iiiipear  ittill  to  be  re- 
Kulated  by  the  principal  Act,  iind  to  tviinin'  iitte.Htiition  by  i«  Molicitor.  The 
above  forni  is  Kivf"  '"  the  Appendix  to  H.  P.  C.  »«H»,  nn  nn  nWrtnvtt  on  r«Ki»- 
Iratioa  of  bill  of  sale,  but  applies  t<>  bills  nl"  smIi-  un.lor  the  principal  Act. 
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No.  2. 

Affidavit  on  Registratimi  of  Bill  of  Sale,  given  othertolae  than  to 
secure  payriient  of  money,  with  two  Attesting  Witnesses,  one  not 
being  a  Solicitor. 

18       — .     .—No.       . 
5ix  tf)c  W5f}  Court  of  3u?ti«. 
Division. 


I,  of 

make  oath  and  say  as  follows  :  — 

1.  The  paper  writing  hereto  annexed,  marked  "  A/'  is  a  true  copy 
of  a  bill  of  sale,  and  of  every  schedule  or  inventory  thereto  annexed 
or  therein  referred  to,  and  of  every  attestation  of  the  execution 
thereof,  as  made  and  given  and  executed  by 

2.  The   said   bill   of    sale   was   made    and    given    by    the    said 

on  the  day  it  bears  date,  being  the  day 

(rf  18       . 

3.  I  was  present  and  saw  the  said 

duly  execute  the  said  bill  of  salt-  on  the  said  day 

of  18       . 

4.  The  said  resides  at  [ufatp  rr.-iiilpnce  at  time 
of  swearinrj  affidavit]  and  is  [sfafe  occupation], 

5.  The  said  bill  of  sale  was  executed  in  the  i)resence  of 

the  attesting  Solicitor,  and  was  by  him  duly  attested, 
and  the  said  did,  before  its  execution  by  the  said 

,  explain  to  him  the  effect  thereof. 

G.     The  names  and  subscribed 

to  the  said  bill  of  sale  as  that  of  the  witnesses  attesting  the  due 
execution  thereof,  are  respectively  of  the  proper  handwriting  of  me 
this  deponent,  and  of  the  said 

7.  I  reside  at  and  am  a 
and  the  said                                          resides  at 

and  is  a  Solicitor  of  the  Supreme  Court  of  Judicature. 

8.  The  said  and  I,  this  deponent,  are  the 
only  attesting  witnesses  to  the  said  bill  of  sale. 

Sworn  at 

the  day  of 

18       . 
Before  me, 
.\  Commissioner  to  administer  oaths  in  the 
Supreme  Court  of  Judicature  in  England. 
This  affidavit  is  filed  on  b(>half  of 
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No.  :i. 

Ajfitittvit  of  ExfctUliin  of  aa  ahmtlnti'  Hill  nj  Snlf,  Inj  v'(iy 
iij  lur'niory  iiud  Riceifit,  iimlir  rmrrati. 

IS     .         .     Nu.     . 
in  lljr  ilMfll)  Court  of  :?»ii£(ttrr. 

DiVlsKiN. 
I, 

iiiiiki*  DHili  1111(1  suy  118  I'liUuw.s  : 

1.  The  piiper  writing  inarkod  "A,"   hen-to  iiiiiioxcd,  is  u  trui- 
copy  of  ail  iiivt'iitory  of  "(oods,  with  a  n-rcipt  thereto  attaclieil,  andnl' 
(■very  attestation  of  the  exi>ciiti<iii  thereof,  l)einjf  a  hill  of  Hale  niadf 
ami  Kiveii  and  exeiiited   l)y  the  i  haililT 
.)f  (rt)                                                    I.. 

of 

2.  The  said  hill  c>f  sale  was  made  and  j^veii  and  exeeiited  1>_\ 
the  said  [bailiff  j  on  the  day  of  ,  18  ,  iiiulcr 
and    l)y    virtue    of    a    writ    of  tier!  facias  issued    «)ui    cif    the   sai'l 

(") 

on  the  day  of  din;eie<l  lo  the  said     hailitT  '   to 

levy  a  Sinn  of  upon  tlie  •^oods  and  (diatlcds  of 

and  under  ami  hy   virtue   of  an  order  of  Division 

dated  18     . 

3.  The  said  resides  at 
and  is 

k      1  was  jiresent  ami  saw  the  said  duly 

execute  tlie  said  hill  of  sale,  on  the  said  day  of 

18     ,  and  I  duly  attested  his  execution  tln'reitf. 

o.      The  name  •  ,  suhscriiied  to  the  said  bill  of 

sale,  as  the  witness  att»!Sliiij;  the  dne  execiiliuii  thencif,  is  in  the 
proper  hundwritinj^  of  me  this  deponent. 

(■>.      1  am  a  Solicitor  of  the  Supreme  Court,  and  roHide  at, 

7.      Before  the    execution    of    the  said   bill  of    sale   by  the    Biiid 
,  I  exjilnined  to  tin-  nature  an. I 

efifect  thereof. 
Sworn  at  ~j 

the  day  of  ^ 

18     ,) 
Before  me, 
A  Commi.'isioner  to  adniiniHt^-r  oaths  in  the 
Supreme  Court  of  Judicjitare  in  Knjfhind. 
This  atfidavit  is  Hied  on  behalf  of 

(a)  Court  from  wliicli  j>i<">"-x  i««iii'il. 
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No.  4. 

Declaration  hy  Gi'antor  against  Incwnihrances. 


I,  of 

do  solemnly  and  sincerely  declare  tliat  no  receiving  order  has  been 
made  against  me,  and  that  I  am  not  a  bankrupt  or  liquidating  debtor, 
and  have  not  done  or  committed  any  act,  matter,  or  thing,  vrhereby 
or  whereupon  I  am  liable  to  have  a  receiving  order  made  against  me, 
or  to  be  adjudicated  a  bankrupt,  nor  have  I  assigned  my  estate  for 
the  benefit  of  my  creditors,  nor  have  I  conveyed,  assigned,  or  charged 
the  dwelling-house  and  premises  aforesaid  or  any  part  thereof,  and 
there  are  no  judgments,  executions,  or  incumbrances  of  any  kind 
affecting  the  chattels  and  things  specifically  described  in  the  schedule 
or  inventory  now  produced  to  me  marked  "A,"  which  said  chattels 
and  things  I  have  this  day  by  a  deed  or  bill  of  sale  bearing  even 
date  herewith,  assigned  to  for  securing  to  him  the 

repayment  of  and  interest  thereon.     And  I  further  declare 

that  at  the  time  of  the  execution  of  the  said  bill  of  sale  I  was  the 
true  owner  of  all  and  every  the  said  chattels  and  things,  and  that 
the  same  then  were  my  own  and  absohite  property,  and  that  I  then 
had  in  myself  good  right,  full  power,  and  lawful  and  absolute 
authority  to  assign  the  same  to  the  said 

his  executors,  administrators  and  assigns  in  manner  aforesaid,  free 
from  incumbrances.  And  further  that  all  rent,  rates  and  taxes  in 
respect  of  the  dwelling-house  and  premises  aforesaid  have  been  fully 
paid  to  the  day  of  now  last  past.     And  I 

make  this  solemn  declaration,  conscientiously  believing  the  same  to 
be  true,  and  by  vii'tue  of  the  provisions  of  the  Statutory  Declarations 
Act,  1835. 


Declared  and  subscribed  at  ^\ 

in  the  of  this  ( 

day  of  ,  in  the  year  of  our 

Lord  18     , 

Before  me. 


s 


A  Commissioner  to  administer  oaths  in  tlie 
Supreme  Court  of  Judicature  in  England. 
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No.  5. 
Form  1)/  ItiyUter. 
{SeheditUi  B.  lilUs  „/ S.d,-  Art,  1878,  sco  /^.  255.) 


No.  6. 
S^iarch.  '•' 


IK  .    -No. 


in  tfjr  ^tQlj  Couii  nf  Juatirr. 
(Ruben's  Bkn-ch  Division. 


Search  for 

Dated  tho  day  of  1« 

(SifTiit'cl) 
(Addrt'HH) 
Agent  for  Soliciior  for 


No.  7. 

Affidaclt  on  reneioimj  Refjisiratum. 

{Schedule  A,  BHIh  of  Sah' Act.  187H.  s.:-  />.  2r.5.) 


No.  8. 
Ajfidavitfor  Ordrr  to  enter  Memorandum  of  Satisfaction. 

18    .-    .-No. 
In  tbr  Wsb  Court  of  ;?)usttrr. 
(^lkk.n's  Bk.vcu  Divisio.N. 

I,  of  make  oatli 
anil  say  as  follows  :  — 

1.  On  the  (lay  of  18  ,  I  was  preseiii 
and  saw  of  8ifn>  ^ ''<"  connent 
herennto  annexed  marked  "A"  to  an  order  that  a  Meni>>nmdum 
of  Satisfaction  should  he  writt'-n  upon  the  refjistered  copy  of  u  l>ill 
of  .sale  dated  the  day  of  18  ,  and  mud.- 
between                                      of  and 

of  the  deht  for  which  such  bill  of  sale  wns  made 

or  {^iven  having  been  satisfied  or  discharged. 

2.  The  name  signed  to  the  said  consent  is  in  the  proi)er  i  and- 
writing  of  the  said  who  is  th.-  wime  ner-.n  a> 

mentioned  in  the  said  bill  of  sale. 
'.i.      The  name  set  and  subserilMHl  iu<  wiini*- 

(")   K.  S.  C.  lti«3,  Aitp.  <;.  No.  27. 
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to  the  signature  of  the  said  is  in  the  proper 

handwriting  of  me  this  deponent. 

4.     I  am  a  and  reside  at 

Sn-orn  at  ^ 

tlie  day  of  T 

18  '      ,) 
Before  lue, 

A  Commissioner  to  administer  oaths  in  the 
Supreme  Court  of  Judicature  in  England. 
Filed  on  behalf  of 


No.  9. 
Consent  to  Meinorandwn  of  Satisfadiort. 
I,  of  being  the 

person  entitled  to  the  benefit  of  a  bill  of   sale   bearing   date    the 

day  of  18     ,  and  made  between 

of  the  one  part,  and  of  the  other  pai-t,  and  given 

for  securing  the  sum  of  £  a  copy  of  which  said  bill  of  sale 

was  registered  on  the  day  of  do  hereby 

certify  and  declare  that  all  moneys  secured  by  or  due  and  owing  in 
respect  of  the  said  bill  of  sale  are  fully  paid  and  satisfied,  and   I 
hereby  consent  to  an  order  that  a  memorandum  of  satisfaction  be 
written  upon  such  registered  copy  of  the  said  bill  of  sale. 
Dated  the  day  of 

Signed  in  the  presence  of 


No.  10. 
Stmt/mousfor  Entry  of  Satisfaction  on  a  Registered  Bill  of  Sale.'-"' 

in  t^tWsif  Court  of  BuiSttcc. 


In  the  matter  of  a  bill  of  sale  by 
to  dated  the  day  of 

18     ,  and  registered  on  the  day  of  IS     . 

Let  all  parties  concerned  attend  the  Registrar  of  Bills  of  Sale  at 
the  Central  Office,  Koyal  Courts  of  Justice,  London,  on  the 
day  of  18     ,  at  o'clock  in  the  noon, 

on  the  hearing  of  an  application  on  the  part  of 
that  satisfaction  be  entered  on  the  above-mentioned  l>ill  of  sale. 
Dated  the  day  of  18 

This  summons  was  taken  out  by 
of 

To 

((f)  R.  S.  C,  18H:i,  Apjic'^dix  K,  So.  5s. 
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No.    lOA. 

(tiil<  r/nr  I'litrij  uf  Sntiaf action  on  <i  Ko/uitered  Hill  of  Half. 

Jn  t1)r  ?UiQ!)  Court  of  ;?»U£(tirr. 
Division. 


Til  tlit>  inattor  ol"  a  hill  of  siilc  liy 
lo  ililtcd  the  (l(iy  of 

U|)()ii  lioaiinj;  niid  upoi- 

rriiding 

It  is  ordered  that  sntisfaetioii  iio  enterod  on  the  al)ove-ineiitiono(l 
bill  of  sale. 

Dated  the  day  of 
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No.  12. 

Notice  of  Hatig/adion.^'^ 

Kills  (if  Sale  Kcffistry, 

Hoyiil  ('oiirts  of  JiiHtico, 
LoikIoii. 


Kr^inttM-ed  foe  ro-ref^stereilj  is 

Alisinict  tniusmittwl  IK 

Satisfaction  entori-d  IM 

'r.\KK    XKTICK    THAT 

A  mi'iiiorftiiduni  nf   satisfaction   to  the  ahovf  Bill  of   Rale  wn-! 
entered  on  the  re^jister  on  tho  above  date. 

(Siffiied) 

To  the  Heijistrar  of  the  Couiitij  Court  of 
holdeit  at 


Sent  on  the  day  of 


No.  12a. 
Onhr  und>'r  Sec  U  (1878). 

In  tiic  matter  of  a  bill  of  sale  made  between  ami 

,  dated  ,  and  registered  tlie  day 

of  18 

Upon  the  application  of  and  reading  th<' 

affidavit  of  filed  day  of  18         , 

li  is  ordered  that  the    time  for   registerin^f  [or  re-registeringj 
the  said  bill  of  sale  be  extended  until  next 

inclusive,  but  this  order  to  be  without  ))rejudice  to  the  rights  of 
piu'tiea  act|iiired  prior  to  the  time  when  such  bill  of  sale  shall  in- 
actually  registered  [or  re-rogistered  '. 

Dated  18 

No.   i:j. 

F.IK.M     II.''' 

Declaration  as  to  Purposes  of  Svarcli  funiattitd  in  the  Jiequisition. 

I  declare  that  the  above-mentioned  search  is  required  for  ilw 
purposes  of  a  sale  [^nr  mortgage,  or  lease,  or  a*  the  caxe  may  Iw],  by 
A.  B.  to  ('.  D. 

(-1)  App.  No.  2,  R.S.C,  Bills  of  Sftle  Acts,  IH78  ft  1«8». 
(6)  Ap|).  to  H\ilo8  iiniler  hpc.  2  Conveyancitnf  A«t.  1882. 
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No.  14. 

Form  IV.(«i 

Iteqiiisitii))!  for  Senrcli,   in    floe    Bills   of   t^ale  Department  under  the 

Uonveyauciutj  Act,  1882,  ^ec.  2. 
^^ujjrcmc  Court  of  ^ulficaturr. 
Ce.vtral  Office. 


Requisition  for  Search. 
To  the  Beijiatrar  of  Billx  of  Sale, 

Royal  Courts  of  Justice,  London. 
In  the  matter  of  A.  B.  and  C.  D. 
Pursuant   to    sec.  2  of  the  Conveyancing  Act,  1^82,  searcli  for 
instruments  registered  or  re-registered  as  bills  of  sale  during  the 
period  from  18  to  18  both  inclusive, 

in  the  following  name  [or  names]. 


Surname. 


Christian 
Name  or  Names. 


Usual  or  last 

known  place  of 

abode. 


Title,  Trade,  or 
Profession. 


[^Add  declaration,  Form  11.^ 

\_State  if  an  office  copy  of  the  certificate  is  desired,  and  whether  it 
is  to  be  sent  hy  post  or  called  for.} 

Signature,  address,  and  f 
description  of  person  > 
requiring  the  search  j 
Dated 


No.  15. 

Form  YIII.'") 

CeHificate   of  Search  hy   tlcc  Registrar  of  Bills  of  Sale,  u^ider  the 
Courfijanciug  Act,  1882. 

^vqfrtmt  Court  of  Buiitralurc. 

Central  Office, 

Bills  of  Sale  Department. 


Certificate  of  Search  pursuant  to  .sec.  2  of  the  Conveyancing 
Act,  1882. 
In  the  matter  of  A.  B.  and  C.  D. 
This  is  to  certify  that  a  search  has  been  diligently  made  in  the 
Register  of  Bills  of  Sale  in  the  name  [or  names]  of 

(a)  App.  to  Rules  under  sec.  2,  Conveyancing  Act,  1882. 
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fill-  the  poriixl  fnnu  IK  |h  \HttU  iiu-liiHivi-, 

and  tliat  no  iiiBtrumoiit  hiiH  honi  n'ffimiTiMl  i»r  n'-irKiitercil  uh  u  bill 
of  khIo  ill  that  immc  [<>r  in  any  our  nr  nmn-  (if  tlxiHi'  iuiiih'm  |  liimiiu 
that  perioci, 

or,  and  that  cxci'pt  tlie  duHcrilted  in  tho  hi'1u>«IiiU)  hiTetn 

no  instrumcMit  has  been  rcyiHtercii  or  n'-rc^riMltTPd  an  a  bill  of  mili' 
in  that   nanio  |  "C  in  any  oni^  or   nior<'  of  thosi-  nnnioK  |  during  tliu 

period  aforesaid. 

Tmk  SciiKuri.K. 
Dated 


No.    Hi. 
Form  XL(»» 
Ui'iluiHifion  for  duutinuatioti  of  S<'<trch  nmhr  the  Conveyancing 
Act,  1882. 
^■iipifuir  Caiut  of  3)utiiraturr. 

Cknthal  Okku>\ 

Ketpiisition  for  continuation  of  Searcli. 
■/■'-  the  Clerk  of  Enrolmentx 

or  The  R<-<iiKtrar  of  Roynl  Coi>il.i  of  Jnstici-, 
Londo,,,  W.C. 
In  the  matter  of  -4.  B.  and  CD. 
Pursuant    to    see.  2    of    the    Conveyaneing    Act.    IHHli,    eontinm- 
the  search  for  |  ],  made   pursuant  to  the  requisition  datnl 

the  day  of  18     ,  in  the  name  [or  names  I  of 

fitim  the  (lay  of  to  the  day  of  I  "^ 

both  inclusive. 

Sifrmiture,  nddres.'^.  and  "^ 
rson  r 
h       ^ 


Dated 


description    of    person 
requiring;  the  search 


No.  17. 

FoHM    XI  1    "" 

('<  rfificntf    of   result   <;/'    Continued    Hearth    nmlcr   thr    Ci>iiirijiiiirti,)i 
Act,  1882.  8.  2.  to  he  endorsed  on  orojinal  Ceiilficate. 
This  is  to  certify  that  tlie  search  ["<>/•  searches'  mentioned  in  the- 
within  written  certificate  has  [or  \mvv]  been  diligently  continued    tn 
the  day  of  18       .  and  that  up  to  and  inchnlin^f  thai 

date  [except  the  mentioned  in  the  schedule  heii'to  (tlmn 

a-ordx  to  be  omitted  where  nothiitfi  is  foHiid)\  no  deed  or  other  docu- 
ment has  been  enrolled,  or  no  instrument  has  lai-n  rcKistored.  or 
re-registered,  a.s  a  bill  of  sale,  or  no  certificate  has  Inn-n  »ile«l.  or  no 
judgment,  revival,  decree,  order,  rule,  lis  pendens,  jud^rmeiit  at  the 
suit  of  the  crown,  statute,  recopiizance.  Crown  Ixind,  inquisition, 
acceptance  of  oflBce.  execution  or  annuity,  has  been  n-gisfennl  or 
re-registered  in  the  within-nieniioned  nann-  ".  in  any  one  or  mon 
of  the  within-mentioned  names  J. 
Dated 

(a)  \\>i>.  Ill  Rules  uurtcrMTC.  i,  CoiivfjiiiuiuK  .\ci,  I-*-:.'. 


Appendix, 
Pt.  III. 


APPENDIX. 

VXRT  III. 

Xo.  1. 

Statutory  Forno  of  Bill  of  Sale. 
See  Schedule,  Bills  of  Sale  Act  (1878)  Amendment  A  t,  1882,  p.  2Go 


Xo.  2. 

Bill  of  Sale — Concise  Farm. 
^^i^  intitlXtXXXt  made  the  day  of 

One  thousand  eight  hundred  and  Between 

of 
of  the  one  part  and  of 

of  the  other  part  Witnesseth  that  in  consideration  of  the  sum  of 
£  now  paid  to  by 

the  receijjt  of  ^vhieh  the  said  hereby 

acknowledges  he  the  said  doth  hereby 

assign  unto  his  executors  administrators  and  assigns 

all  and  singular  the  several  chattels  and  things  specifically 
described  in  the  schedule  hereto  annexed  by  way  of  security  for  the 
payment  of  the  sum  of  £  and  interest  thereon 

at  the  rate  of  per  cent,  per  annum    And  the  said 

doth  further  agree  and  declare  that  he  will  duly  pay 
to  the  said  the  principal  sum  aforesaid 

together  with  the  interest  then  due  by  equal  payments 

of  £  on  the  day  of  and  the  day  of 

And  the  said  dotii  also  agree  with  the  said 

that  he  will  at  all  times  during  the  continuance  of  this  securit}- 
insure  and  keep  the  said  chattels  and  things  insured  against  loss 
or  damage  by  fire  iu  the  sum  of  pounds  at  the  least 

And  will  pay  all  rent  to  become  due  and  payable  by  him  in  resj^ect 
of  the  premises  on  which  the  said  chattels  and  things  or  any  of  them 
now  are  Provided  always  that  the  chattels  hereby  assigned  shall 
not  be  liable  to  seizure  or  to  be  taken  possession  of  by  the  said 

for  any  cause  other  than  those  specified  in  section  seven  of 
the  Bills  of  Sale  Act  (1878)  Amendment  Act  1882  In  witness 
whereof  the  parties  to  these  presents  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

Signed  and  sealed  by  the  said 

in  the  presence  of  me 

y Add  witnesi'a 
itame,  addrens 
and  description,  J 

THE   SCHEDULE. 
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Hill  nf  Sdir — ('inicisc  Form,  n-illi  jjnivrr  of  S.il< . 

(rt)lSl  {lltirnturr  nmdf  tbo  <liiy  i)f 

( )ii(>  tlioiiBitiKl  ri^'lil   liiindroil  aiiil  IJptwocii 

..f 
(if  the  oiR-  part  and  of 

of  the  other  ])art  Witiu'sseth  thai  in  ('onsideratioii  of  the  hiiim  <•( 
JK  now  paid  to 

by  the  receipt  of  wliicli  the  said  hereby 

acknowled^jeH  ho  the  said  doili  hereby 

assign  unto  hiH  executors  adtninisiratorH  and  asHi^ns 

all  and  Hiiif^ular  the  several  chattels  anil  thin^H  Hpeeitieally 
described  in  the  schedule  heret<»  annexed  liy  way  of  Hecurity  for  the 
payment  of  the  sum  of  JK  and  intcrrest  thereon 

at  the  rate  of  per  cent,  per  anniiin      And  tlie  said 

doth  further  ajfree  and  declan'  tliut  he  will  duly  pay 
to  the  suit!  tlie  principal  sum  afcjresaid 

together  with  the  inteivst  then  tine  on  tin-  day  of 

And  the  said  doth  alsouf^ree  with  the  said 

that  he  will  at  nil  times  durinjf  the  continuance  of  this  security 
insure  and  keep  the  said  chattels  and  thinj^s  insured  against  Iosh 
or  damage  by  tire  in  the  sum  of  £  at  the  least  in 

the  joint  uanies  of  the  said  ami  the  said'"- 

And  will  punctually  pay  all  i-ent  to  become  due  and  jiayablc  by 
him  in  respect  of  the  premises  on  which  the  said  chattels  and 
things  or  auy  of  them  are.  And  also  that  in  any  of  the  events 
specified  as  causes  of  seizure  in  section  seven  of  the  Hills  of 
Sale  Act  (1878)  Amendment  Act.  1882,  it  shall  be  lawful  fm 
the    said  liis    servants  or    agents    to    enter 

into  and  upon  the  premises  on  wliidi  the  said  chattels  and  things 
or  any  of  them  are  and  to  seize  or  take  jK)KseHsion  of  the  said 
chattels  and  things  and  after  the  expinition  of  five  clear  <lays  from 
the  day  of  so  seizing  or  taking  jtossession  to  i-emove  and  sell  the 
same  Provided  always  that  the  chattels  hereby  assigned  shall 
not  bo  liable  to  seizure  or  to  be  taken  possession  of  by  the 
said  for  any  cause  other  than  those  B|K?cifie«l 

in  section  seven  of  the  Hills  of  Sale   Act  (1878)  Antendment   Act 

(it)  Where  a  biU  of  sale  contained  n  coMimnt  to  inhure,  tint  no  jirovihion  for 
apphcation  of  the  policy  monej-B  in  iftsc  of  Rrc,  tin-  inort(ni>rech  wi-re  hiUI  to  have  in. 
claim  to  the  l)eneHt  of  the  policy.  (LecK  .-.  Whiieley,  >  K.|.  1 1,1 ;  36  L.  A  Ah.  1*2.  1*  W. 
R.5,"W;  It  h.T.  N.  S.  472.)  Hy  the  t'onveyHiicinjf  Act,  Itsl.  ^e^•.  ii  (•<)  nil  money 
received  on  iin  iusturancc  elTccteil  undtr  the  mort>;i«Ke  deed  ..r  under  ;lie  .Vet  hhall.  if 
the  mortKiiffce  bo  requires,  Ihj  iipplied  by  the  mortiruKor  in  niakiM-  •■-"1  '' •  •--  •  >■ 
ilHmH;;c  in  respect  of  which  the  money  'k  received  ;  (4)  without  pn-; 
tii>ii  to  tlic  contniry  imiKitted    hy  law,  or  hy  upeciiil  contmct,  h  nii:  • 

that  hII  money  received  on  nn   in.suniiicc  l>c  iipnlicd  in  or  t'lwaf! 

money  due  under  hio  mortgage. 
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1882  In  witness  wlicreof  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  tl»e  day  and  year  first  above  written 
AiU  uititenx'K      Signed  and  seak'd  by  the  said 

Haute,  addrcKx         .      , ,  n 

itHddetcylpfio,!.]  in  the  presence  ot  me 

THE  SCHEDULE. 


No.  4. 
Ahsolntu  Bill  of  Sale. — Concise  Form.'"'' 
Ci)iiS  Jrniicnturr  made  the  day  of 

One  thousand  eiglit  hundred  and 
Between 

of  the  one  part  and 
of  the  other  part         Whereas  the  said 
has  agreed  with  tlie  said 
for  the  absolute  sale  to  him  of  the 

and  effects  specified  in  the 
schedule  hereunder  written  for  the  sum  of 

Now  this  indenture  witnesseth  that  in  pursuance  f)f  tli(!  said 
agreement  and  in  consideration  of  the  sum  of 

to  the 
said  paid  by  tlie  said 

(the  receiiit  of  which 
the  said  hereby 

acknowledges)  he  the  said 

as  beneficial   owner  doth  hereby  convey  and  assign  nnio  tlie  said 
all  and  singular  the  said  and  effects 

To  hold 
the  said  and  effects 

unto   the   said 

liis  cxectitors  administrators  and  assigns  absoluteh- 
In  witness  whereof    the  said  parties  to  these   presents  have  here" 
unto  set  their  hands  and  seals  the  day  and  year  first  above  wi'itteir 
Sigjicd   se.aled   and    delivered    by 
the  said 

in  my  presence  the  effect  of  the 
above-written  bill  of  sale  having 
been  explained  to  the  said 

before  his  execution 
thereof  by  me  the  attesting  .soli- 
citor. 

THE  SCHEDULE. 

{a)  Absohjtf  hills  nf  sale  are  still  irovcrned  by  the  principal  Act,  .and  woulil 
appear  to  rcqiiin'  :irtestatioii  aud  registration.  If  trivcii  to  .secure  the  payDiour, 
of  money,  thouirh  alisolute  in  form,  they  would  he  void,  as  an  infringement 
of  8ec.  9  of  the  Amendment  .\ct. 


PRECEUKNTs  or  nii,i,s  <)K  SALK  jvj    Appendix, 

Pt   III. 
N.).  .-,. 

/;/■//  ../  S,ilt;t'ri>,u  fli<   Sli>r![}\  ../  <ln.„h  t.ihin  !,i   h\r.r,il!<,,i/»^ 
Cljia!  Iiiltrnturr  mmU-  ihc  linv  uf 

I  >ii('  ih'iusaiKl  I'i^lit   liiiiidrcil   ami  Hetwi-i-n 

lit'  Kwjuiri',  Hiyli 

Shiuiff  of  tlif  (.oiiniy  oi'  (lieix-iimfler  culled  the  ►'"i'l 

shen'ff)  of  thi'  ime  jiart  iukI  of 

(lii'it'inaftcr  called  the  puicliiiMii)  of  ilic  otlur  |iurt  Wlieniis  a 
writ  of  fieri  faciiis  issniiij^  out  of   tin-  DivJMion  of   jli'r 

Majesty'H  Hij^li  Court  of  .luHtice  din-i-tcd  to  the  sheriff  wuk 
received  at  the  ottict>  of  the  uniler-sheriff  of  the  Haiti  county  com- 
inandiu^  the  KhcrifT  that  he  slioiild  eause  to  be  levii.-d  of  the 
j^ootls  and  rhatrtls  of  within  his  bailiwick  a 

certain  debt  of  which  had  n-covind 

ii^iiuRt  him  in  the  said  division  together  with  the  Huni  of 
for  interest  damaj^cH  costs  and  cliarpes  which  the  suiil 
had  snstained  ancl  expondeil  by  reason  of    his  suit      And  whereas 
the    sheriff    hath    by  virtue  of   the    said    writ    seized   and   taken  in 
execution  certain  ^oods  and  chattels  of  the  said 

being  in  and  upoTi  the  nu-ssuajfe  buildings  and  premises  now  in  ilif 
(x;cupation  of  the  said  situate  and  being 

in    the    county    aforesaid    and    liatli    caus(>d    the    same    goods    i 

chattels  to  be  api)raised  by  a  jterson  of 

competent  skill  who  hath  valued  the  sam(<  at  i  he  sum  of 
And    whereas    ^recite    ofder  fur   priratf   .sulr] 

Now  till--  itidcnture  witnesseiii 
thai  in  consideration  of  the  sum  of  upon  the  execution  of 

(u)  By  sec.  145,  B.  A.,  1883,  where  the  shorifl  sells  thn  sjufMls  of  u  ilehtor  iintlcr  iiii 
execution  for  a  sum  exfoediiiir  £20  (inchiflinu  IpithI  inciilrntal  I'xponses),  the  Mile  sluill, 
unless  the  ("ourt  from  wliicli  llio  process  issiied  otlierxviM-  ordi-rs.  Ih-  inaUe  liy  jtulilir 
miction,  and  not  l)y  bill  of  snlo  or  ]irivate  contriK-t,  itud  sliiiU  In'  pulilicly  iidvertii,<-<l  l)\ 
the  sheriff  on  and  durinK-  three  days  next  jn-eeedinir  tlic  day  of  sale.  By  we.  IL'. 
H.  A.  1890,  where  the  sheriff  has  notice  of  another  exeeulion  or  other  executions,  tin- 
<'ourt  shall  not  consider  an  aiiplicalion  for  leave  to  sell  privntely  until  the  ohIm.- 
recpiired  hy  rules  of  Court  has  been  jfivon  to  the  other  execution  creditor  or  credil<ii«, 
whf)may  appear  before  the  I'ourt  and  l)e  heard  u]i(jn  the  upplicalion.  R.  8.  L".  Onler  1 1. 
Rules  8  H  pre>cril)e  the  practice  on  applyinfr  for  leave,  ami  tlie  notircR  re<|uiro<l  i" 
lie  civon.  \  sale  to  which  the  debtor  consents,  withoul  any  onler  of  the  ('"luri.  i« 
until  set  a-side  valid  airttiust  a  subsef|iienl  exeeulion  (Cniwshiiw  r.  Karrison  ITOI  ,  1 
Q.  B.  7l» ;  tV3  L.  J.  Q.  B.  iU ;  «»  L.  T.  8«(l).  X  sheriff  niiu'hl  sell  ihe  jfoods  to  ihc  exee'i- 
tion  cre<litor ;  and  if  they  were  valued  and  delivered  l<i  ii  purchaser  in  gKxl  fuith,  tin- 
sale  was  vali^l  without  a  liill  of  sale.  (Herniunnn  r.  Bowkcr,  II  Kx.  7tin ;  rs  i-iri, 
Villars,  f  Ro(rers,  L.  R.  9  V\\.  k32 ;  Vl  L.  J.  Bank.  7t! ;  Ti  W.  H.  0K\ .  »  L.  T.  Mk  ' 
A  sale  by  the  sherilT  confers  a  valid  title  "ii  the  ]iiirchaM'i-,  which  will  not  Ui  afferiiit 
ftlthouv'h  the  writ  of  execution  be  afterwanls  ret  aside  (.Msniiiiitr's  I'nse  s  fo.,  IM  /. . 
Doe.  r.  Thorn,  1  M.  A  S.  42.'>)  :  unless,  it  seems,  the  wamiiit  is  illetral  "ii  the  fB<i- «.(  it 
(I^ock  c.  .Sellwfjocl.  '  Q.  B.  730  ;  but  it  was  otlii-rwise  on  ii  .sale  under  an  elcjrit,  wlocb 
writ  formerly  applied  to  sfcHuls,  where  if  ihe  jiidinneiit  wii»  p>verseil  restitution  was 
ordered  (Goodyere  r.  hice.  Cro.  Jac,  2MJ),  nor  can  a  ••herilT  iiinke  ii  valid  ctmlmcl  f-.r 
sale  of  the  Roods  of  a  jiidtfinent  debtor  amiinst  whom  he  holds  a  writ  of  JS.  /'■>. 
until  he  has  actuallv  seized  the  i^oods  (rj-ji.  Hall,  >■■  Townseiid.  U  Ch.  D.  l.t:!^  :;h 
W.  R.  550;  42L.  T.  102).  .\  bill  of  sale  from  the  sherifT,  0<mpl<'d  with  evidence  oi  n 
seizure,  and  ac<|uiesiencc  bv  the  judirment  delitor,  i*  yrim^l  /'tnr  evidence  of  iln« 
title  of  the  bill  of  sale  holder,  ihouifh  it  would  sc.  in  ihc  judirmeiit  »ad  writ  of 
execution  should  be  produced  (HornulKu  r.  Cooper,  27  I..  .1.,  K.v.  .'IM  . 
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these  presents  by  the  purchaser  paid  to  the  shei'ifE  the  receipt 
whereof  is  hereby  acknowledged  He  the  sheriff  as  far  as  he 
lawfully  can  or  may  by  virtue  of  his  said  office  of  sheriff  but  no 
further  or  otherwise  doth  hereby  assign  unto  the  purchaser  his 
executors  administrators  and  assigns  All  and  singular  the  goods 
chattels  effects  and  things  which  have  been  taken  in  execution  by 
the  sheriff  by  virtue  of  the  said  writ  of  fieri  facias  and  which  are 
specifically  described  in  the  schedule  or  inventory  hereunder 
written  or  hereunto  annexed  To  hold  the  said  goods  chattels 
effects  and  things  unto  the  purchaser  his  executors  administrators 
and  assigns  absolutely  In  witness  whereof  the  said  parties  to 
these  presents  have  hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

THE  SCHEDULE  ABOVE  KEFERllED  TO. 

Signed  with  the  name  of  "^ 

sheriff  of  the  county     I 
of  ,  sealed  with  his  seal     | 

of  office  and  delivered  as  his  act    | 
and  deed  by  under-    \ 

sheriff'"'  of  the  said  county  in  my 
presence  the  effect  of  the  above     ] 
written  bill  of   sale  having  been 
explained  to  the  said 
before  his  execution  thereof  by  me 
the  attesting  solicitor. 


No.  6. 
Assicfnment  of  Bill  of  Sale. 


Clbt^  JruUcnturC  made  the  day  of 

One  thousand  eight  hundred  and  Between 

of  of  the  one  part 

and  of  of  the  other 

part     Whereas  of  by  an 

indenture  l)eariiig  date  the  day  of  did  for 

the  conHideratioii  therein  set  forth  assign  unto  the  said 

his  executors  administrators  and  assigns  all  and 
singular     the    several    chattels    and    things    specifically    described 

(a)  The  bill  of  sale  is  sufficiently  executed  by  either  the  utider-.sherift'  or  his 
deputy  (Cookson  r.  Fryer,  1  F.  &^  F.  328) :  and  where  o  bill  of  sale  of  goods  taken 
under  a  fieri  facias  is  made  b.\-  an  officer  of  the  sheriff,  the  Court  will  presume  that  he 
wah  duly  authorized  to  make  "it  (Robinson  v.  CoUingwood,  17  C.  B.  N.  S.  777). 


PRKCKDK.NTS  OF   HILI.S  OK  SALK.  L»s:, 

ill  thi'  Hclicdiilo  ihuri'tc  iiniioxcd  In-  way  "f  iiecurity  fur  tin- 
payinont  of    the  siuii   of  poiindH    und    intorpst    tlicn-on 

ut  tho  rate  of  per  cont.  |M)r  aiinuin     And  wlii-n'ii»< 

thoro  iH  now  duo  to  the  Hiiid  on  the  Hicurity 

of  thesiiid  indciitinf  tho  Niini  of  lnit  all  iiitert>iit 

thereon  has  been  duly  paid  iij)  to  the  dav  of 

last     And  wlu-i-eaH  the  said  has  ajfreod  to  pnv 

to  the  said  thi-  said  Hiim  of  u|m>ii 

httviiiff  such  assi^rnnieiit  at*  is  luTeinafter  contained  of  the-  uaid  Huni 
of  and  the  securities  for  the  same     Now   this    indent un- 

witnesseth  that  in  ])urHuance  of  the  said  afrrecnient  and  in  ron- 
sidoration  of  at  or  uj)on  the  execution  of  these  presents  l>y 

the  said  paid  to  the  said 

the     receipt      whereof      is     hereby    acknowU-d^'cd        lli-     the     sjiid 

dotli  hereby  assign  unto  the  said 
his    executors     administrators     and     assipns        Ail     that     the     haid 
principal  sum  of  now  reitminiiiff  due  and  owinp  to  the 

said  as  aforesaid  on  the  security  of  the  sai*! 

indenture  and  the  interest  now  due  or  to  become  due  for  the  same 
And  also  all  and  sin^^ular  the  said  several  chattels  and  thint's 
assif;ned  by  the  said  recited  indenture  And  all  tlie  estate 
ripht    title   interest   claim  and   demand    of    him    the    said 

in  to  or  upon  the  said  premises  or  any  part  then'of 
To  hold  the  same  respectively  unto  the  said  his 

executors  administrators  and  assigns  Subject  nevertheless  to 
the  proviso  or  right  of  redemption  of  tlif  said  several  premises 
on    payment  by  the  said 

his  executors  or  administrators  of  the  said  sum  of 
with  interest  as  aforesaid     And  the  said 

doth  hereby  for  himself  his  heirs  executors  ami  admiDistrators 
covenant  with  the  said  his  executors  adminis- 

trators and  assigns  that  the  said  debt  or  sum  of  is  still 

due  and  owing  on  the  security  of  the  said  recited  indenture  And 
that  he  the  said  hath  not  done  or  suffered  or  In-en 

knowingly  party  or  privy  to  any  ect  deed  matter  or  thing  wher«>by 
the  said  several  chattels  and  things  hereinbefore  expresseii  to  U- 
liereby  assigned  are  is  or  may  be  impeacheil  incunibcn-d  or 
afft'Cted  in  title  or  otherwise  howsoever  or  whereby  the  wiicl 
his  exi-ciitors  administrators  or  assignii  might 
or  could  l>e  jirevented  from  recovering  th«>  said  sum  of 
hereby  assigned  or  any  part  thereof  And  the  sai<l 
doth  hereby  for  himself  his  executors  administrators  and  nitiiignii 
covenant  with  tho  said  his  executom  and 

administrators  that  he  the  said  Iuh  exe<ini.rn 

adniiiiistrators  and  assigns  will  at  all  times  here.ifter  save  biirn»!>  i«s 
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and  keep  indemnified  the  said  his  executors 

and  administrators  of  from  and  against  all  costs  charges  damages 
and  expenses  whatsoever  which  shall  or  may  become  payable  by 
the  said  his  executors  or  administrators  for 

or  by  reason  of  any  action  or  other  proceeding  which  shall  or 
may  be  brought  or  prosecuted  in  respect  of  any  act  matter  or 
thing  done  or  to  be  done  committed  or  suffered  in  respect  of  the 
said  recited  indenture  or  these  presents  In  witness  whereof  the 
said  parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 
Signed   sealed  and    delivered   by   '^ 

the  said  in  the    v 

presence  of  j 

Received  the  day  and  year  first 
above  written  of  and  from  the 
above-named 

the  sum  of  being  the 

consideration   money  above  ex- 
pressed to  be  paid  by  him  to  me 

Witness 


No.  7. 

CONTESTED   CLAUSES. 

Clauses  in  accordance  with  the  Form. 

Assignment  of  chattels  ...  to  hold  the  same  by  way  of  security 
for  payment  in  the  manner  hereinafter  appearing  of  the  sum  of  £500  and 
interest  thereon  at  the  rate  of  60  per  cent,  per  annum.  And  the  mort- 
gagor doth  farther  agree  and  declare  that  he  will  duly  pay  to  the 
mortgagee  the  principal  sum  aforesaid,  with  the  interest  then  due,  by 
twelve  equal  monthly  payments  of  £41  13s.  4d.  on  the  ....  now 
next,  and  on  the  ....  of  each  and  every  succeeding  month  until 
the  whole  of  the  said  sum  and  interest  shall  be  fully  paid.  ,\iid  in 
default  of  payment  of  any  instalment  then  that  the  mortgagor  will  pay 
interest  thereon  at  the  rate  aforesaid  from  the  date  when  such  instalment 
shall  become  due  until  full  payment  thereof.'"' 

(a)  Goldstrom  tj.  Tallerman,  18  Q.  B.D.I.  A  covenant  to  this  effect  J8  uecest-ai^y 
where  the  rate  of  interest  exceeds  five  per  cent.,  lor  in  the  absence  of  a  covenant  to 
pay  interest  on  the  principal  sum,  or  any  part  of  it  remaining  unpaid  after  the  day 
named  for  repayment,  interest  is  recoverable  only  as  damages,  and  will  be  limited  to  five 
l^er  cent.  (Goodchap  r.  Roberts,  It  Ch.  D.  49;  42  h.  T.  66(> ;  28  W.  R.  87(1.)  t'ormerly 
there  might  have  been  added  a  covenant  that  interest  in  arrear  might  be  cupitalized 
lit  half-yearly  rests,  the  bill  of  sale  thus  becoming  a  security  for  compound  interest 
for  the  period  for  which  interest  was  in  arrear.  (Clarkson  v.  Henderson,  28  W.  R.  907 
i9  L.  J.  Ch.  289;  W  L.  T.  20.) 
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Afn^emoDt  to  pity  principal  hiiiii,  witli  iiiirn-Ht,  at  tho  rulv  <>f  Ik.  in 
thc>  £  per  inontli,  by  <M|iial  iiumthly  payiiiciitH,  and  that  if  iti'faiill  Hhall 
bo  niado  in  any  payment  wlicn  it  l)e<'(>ni«'.H  <hic  the  whole  of  tlio  prifftpnl 
(or  so  much  t)iere<if  as  Hhall  then  remain  unpniil)  totfetlier  witli  tlw 
interest  then  due  shall  at  once  become  payable      .      .      .      .  "' 

Hill  of  sale  by  way  of  security  for  the  payment  of  i^SOO  and  intcrcHt 
thereon  at  the  rate  of  9d.  in  tho  £  \wr  month.  Ajfreement  to  pay  the 
])rincipal  sum  aforesaid,  tojyother  with  tho  int*»re8t  then  due  by  monthly 
payments  of  €30  on  the  18th  day  of  every  month,  the  tirnt  payment  tob  ■ 
made  on  tho  18th  day  of  July  next.'*' 

Agreement  to  pay  principal  sum  by  montlily  instalmentH,  and  tli<'  la.,iu<ni. 
balance  with  interest  at  a  day  named  and  ....  will  so  lon«  hm 
the  j)rincipal  sum  aforesaid  or  any  part  thereof  shall  remain  unpaid  at 
the  time  hereinbefore  appointed  for  payment  of  the  wiid  instalmcntx  pay 
interest  after  the  rate  aforesaid  upon  the  .said  debt,  or  upon  so  iniicli 
thereof  aa   shall  for  the   time  beinjj   remain  unpaid.'" 

Bill  of  sale,  dated  6th  March,  1889,  by  mortgagors  to  inortgageos,  in  coii- 
Bideration  of  £30  then  paid  ...  by  way  of  security  for  the  payment  of  the 
sum  of  £30,  and  interest  thereon,  at  the  rate  of  £60  per  cent,  per  annum. 
Agreement  by  mortgagors  that  they  or  one  of  them  will  duly 
l)ay  to  the  mortgagees  tlie  principal  sum  aforesaid  by  the  insUiiinintx 
following,  that  is  to  say,  the  sum  of  £5  on  the  9th  day  of  March  instant. 
£2  on  the  6th  day  of  April,  1889,  and  the  sum  of  .£2  on  the  6th  day  of 
every  succeeding  month  until  the  6th  day  of  February,  1800,  and  the 
balance  of  the  said  principal  sum  on  the  6th  day  of  March,  1890.  Ami 
will  on  the  6th  day  of  March,  1890,  also  pay  the  interest  which  shall  ha%'e 
accrued,  at  the  rate  aforesaid,  upon  the  said  principal  sum.  And  in  casi- 
default  shall  be  made  in  payment  of  any  of  the  said  instalments  of  fh<' 
principal  sum  the  same  shall,  until  payment,  continue  to  bear  inter. -t  at 
the  rate  aforesaid.      .  .      \^Vower  oj  seizure  on  ih'fault  in  payuituit  n) 

the  money  thereby  Kecnred  or  for  other  raufen  in  KfC.  7.     ...     Stututm-y 
provino].'''* 

Bill  of  sale,  dated  26th  September,  1887,  to  secni-e  £50  and  int.  ••••.•t  jU 
£5  per  cent,  per  month.  .  .  .  Agreement  by  grantor  .  .  .  that  li-' will 
pay  to  the  grantee  the  principal  sum  aforesaid,  together  with  the  interest 
then  due  as  follows:  tho  sum  of  £2  lOs.  on  tho  26th  October,  18vS7,  and 
the  like  sum  of  £2  lOs.  on  the  26th  of  each  and  every  succee<ling  month 
until  the  26th  September,  1889,  when  the  balance  and  interest  as  af.mtoiid 
is  to  be  paid.'*' 

(a)  Lamley  r.  Simmons,  34  Ch.  D.  698.  A  claimo  mHkinjt  the  w  hnlo  <lobt  dtio  tui 
failure  to  pay  an  inHialraont  docM  not  operate  a»  a  penally.  (WallinKford  r.  Mutual 
Society,  6  App.  CaseK,  CSS.) 

(i)   Simmons  r.  WocMlwiinl  [1802],  A.  f.  100. 

(.)  ICs/i.  ItiiwlinifH,  re  Clcnver,  IS  y.  H.  I).  V«. 

(./)   Hazltwooil  r.  t'on(M>li(lalc<l  (*n.'clit  Co.,  W  I,.  T.  71  ;  J5  Q.  U.  D.  536. 

(r)  KdwarUsc.  MBr»ton[lB01j,  1  Q.  H.  1:25. 

H   2 
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Production  of 
receipts. 


Hill  of  sale,  dated  13th  January,  1892,  to  secure  the  repayment  of 
i^'200  and  interest  thereon  at  the  rate  of  6d.  in  the  £  per  month.  .  .  . 
Agreement  by  grantor  that  ...  he  will  pay  the  principal  sum  afore- 
said, togetherwith  the  interest  then  due  by  weekly  payments  of  £2  6s.  2d., 
the  first  of  such  payments  to  be  made  on  January  25th  instant,  and  the 
like  payment  to  be  made  on  the  Monday  of  each  and  every  succeeding 
week  until  the  whole  be  paid.*"' 

Bill  of  sale  by  way  of  security  for  the  payment  in  manner  thereinafter 
appearing  of  the  sum  of  £150  and  interest  thereon  at  the  rate  of  £4  per 
cent,  per  annum.  .  .  .  Agreement  by  grantor  .  .  .  that  he  will 
duly  pay  to  the  grantee  the  principal  sum  aforesaid  by  equal  yearly  pay- 
ments of  £30  on  May  20th,  1893,  and  on  May  20th  in  each  succeeding 
year  until  the  whole  of  the  principal  and  interest  is  fully  paid,  and  will 
also  pay  to  the  grantee  interest  on  the  said  sum  of  £150  at  the  rate  of  £4 
per  cent,  per  annum,  such  inlorest  being  payable  by  quarterly  instalments 
on  August  20th,  November  20th,  February  20th,  and  May  20th  in  each 

year,  the  first  being  payable  on  August  20th,  1892 '" 

Agreement  to  pay  principal  sum  together  with  the  interest  then  due  on 
the  ....  jjrovided  always  that  if  the  grantor  shall  not  break  any 
of  the  covenants  herein  contained  and  shall  not  become  bankrupt  and 
shall  pay  the  principal  sum  and  interest  by  equal  monthly  instalments 
on.  the  .  .  day  of  each  month,  the  grantee  shall  accept  payment  by 
such  instalments.'*^' 

Agreement  to  pay  principal  sum,  together  with  the  interest  then  due, 
b}'  equal  i^ayments  on  the  5th  July  and  5th  January.    \^Not  stating  year']/''^ 

Agreement  by  grantor that  he  will  at  all  times  during 

the  continuance  of  the  security  duly  pay  all  rent,  rates  and  taxes  payable 
in  respect  of  the  said  premises,  and  also  all  premiums  and  other  sums 
necessary  for  insuring  and  keeping  insured   the  said  chattels  against   loss 

or  damage  by  fii-e  in and  forthwith  after  every  jjayment  in 

respect  of  such  insurance  produce,  and,  if  required,  deliver  to  the  grantee 

the  receipt  or  voucher  for  the  same Agreement  that,   subject 

to  the  provisions  of  the  Act,  the  chattels  may  be  seized if 

the  grantor  shall  make  default  in  the  performance  of  any  covenant  or 
agreement  on  his  part  herein  contained  {^statutory  proviso].''"' 

Agreement  by  grantor  to  insure And  that  if  he  shall  not, 

without  reasonable  excuse,  upon  demand  in  writing  by  the  mortgagee,  pro- 
duce to  him  the  last  receipts  of  the  grantor  for  rent,  rates  and  taxes,  or 
the  said  policy  of  insurance,  or  the  rec^eipt  for  the  current  premiums 
thereon,  it  shall  be  lawful  for  the  mortgagee  to  seize  [_statutory  23'"oi'i*o].'/' 

(</)  Exp.  Hasluck,  re  Bargen  [1894],  1  Q.  B.  444. 

(61  Weardale  Coal  and  Iron  Co.  v.  Hodsou  [1894J,  1  Q.  B.  598. 

(e)  Eup.  Payne,  re  Colon,  4  Mor.  90. 

(d)  Grannell  p.  Moiick,  24  L.  K.  Ir.  211. 

(e)  Hammond  v.  Hocking,  12  Q.  B.  D.  291. 
(/)   Duff  r.  Valentine,  W.  N.  1883,  22.5. 
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AKreeiiiciit  by  j,Miiiit<ir  ....  tlisii  In-  will  piiy  all  niil,  nitiH,  lax.  « 
usBUBBriu'ntH  or  oiit^oiiiffH,  iiiul  will  tak«'  rcri-ipts  tluTofor,  mid  will  uii 
demand  in  wrifinjf,  produce  to  the  >fninl«'t»  or  hiw  iimhorizod  n^'otit  tli'- 
aaid  receipts     ....     [ntatutory  proviMo].'" 

.\>frt>omcnt  by  fjnintor     .      .      .     .   tii  pay  riMit,   nitt-H  iind   tu.xi-H  of  any  M.-rtBTm**'* 
nu'BHiiiiK"' or  priMiiisi'H  wlu-reoii  the   aHsivrned  oliattclH   may   be.     And  bIho '"'* 
to   kci-p    the    chattclH    inHiired      ....      And    thai    oji    defaul'.    it    nliall 
be  lawful  for   the  ^ranter  to  kcrp   on  foot  thr  said    inhurnnce   and  char(;i' 
the  cost  thereof  and  interest   at  the  rate  of  pi  r  annum  to  the    jfrantor, 

and  the  same  sindl  be  considered  as  included  in  this  security.  And  that 
the  ffrantee  may  i>ay  all  rent,  rates,  taxes,  char>;es,  aHseBsments  and  out- 
goins^H  at  any  tim«'  due  and  jtayable  in  resi)ect  of  tlie  premises  in  which 
the  j^ootls  may  be,  and  thercujion  all  such  payments,  together  with  interest 
at  per  cent,  per  annum,  shall  be  a  change   upon    the  chattels  aRsijfiird 

which  shall  not  be  redeen»ed  until  full  |)ayment  of  all  such  sums  and 
interest  ....  And  that  the  grantor  will  on  deman<i  repay  all  such 
premiums  and  payments  and  all  costs,  charges  and  exjM'nses  incurre<l 
by  the  grantee  iti  maniwr  aforesaid,  with  interest  thrreon  at  the  rati-  last 
aforesaid.  '*' 

Agreement    by    tlie   j.ri"antor  that   lie   will  at    all   times   during  the  con- 
tinuance of   the  security  keeji  the    chattels  assigned  insureii 

and  will  j)ay  all  preiniums  necessary  for  effecting  and  keeping  up  tin- 
said  insurance,  and  will  on  demand  jiroduce  to  the  grantee  the  policy  or 
policies  of  such  insurance,  and  the  receijif  for  every  such  payment,  and 
that  if  default  sliall  at  any  time  be  made   by  the  grantor  in  effecting  or  , 

keeping   up  such   insurance,  it  shall   be  lawful   for  the  grantee   to  insure  j 

and    keep    insured  the    chattels     in and    that   all    Jiioneys  ' 

expended  by  him   for  that  jjurpose,  together  with  interest  thereon,  at  the  ' 

rate  of  5  per  cent,    per  annum,  from   the  time  of  the  same    having   lieen        ' 
expended,  shall   on  demand   be   rejiaid   to  liim  by  the  grantor,  and   until       . 
such   repayment   shall   be    a  charge   upon    all   the   premises   hereby  mort- 
gaged.    Provided  always,  dkc.  [utiituforii  prorino'].''^ 

Agreement  by  grantor  that  he  will  insure  the  said  chattels  and  thingw 
in  the  sum  of  £1,000,  and  will  pay  the  premiums  on  sucli  inHtirancf,  ami 
that  in  caae  of  default  the  grantee  shall  be  at  liberty  tu  kt-ep  the  said 
chattels  and  things  insured,  and  that  all  moneys  expt.'nded  by  the  gnintw 
for  such  purpose,  together  with  interest  thereon  at  1'5  per  cent.,  shall  bo 
repaid  by  the  grantor  npon  demand,  and  until  such  payment  shall  bo  a 
charge  upon  the  chattels  and  things  hereby  assigned  ....  Power 
of  seizure  ....  on  default  of  payment  of  the  sum  'ir  buihh  of 
money  hereby  seciirod  at  the  time  hereinl>eforo  ai»|>oinU'd  f'T  payment 
[statutoni  />rorino").''' 

(u)  Turner  r.  t'ulimii,  :«J  W.  R.  278. 

(i)   Gol.lHtrom  r.  TiiUernmn,  18  Q.  H.  P.  1  :    •/.    R«-nl.  \c.,  Advaiiro   Co.  r.  C1««f«.  *» 
Q.  B.  n.  304.  ^ 

{c)   Exp.  StuiifonI,  rr  Hartier,  17  g.  H.  I).  Sbii. 

(rf)   BrijfgS  r.  Pike.  6«  L.  T.  637  ;  61  U.  J.  y.  H.  418. 
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Agreement  by  grantor  from  time  to  time  dui'ing  continuance  of  the 
security  to  replace  such  of  the  said  chattels  and  things  as  shall  be  worn 
nnt  by  other  articles  of  equal  value  so  as  to  keep  up  the  total  value  of  the 
said  chattels  and  things  to  the  present  value.'"' 

Aud  will  not  permit  or  suffer  the  said  chattels  and  things  or  any  part 
thereof  to  be  destroyed  or  injured,  or  to  deteriorate  subsequently  to  the 
execution  of  these  presents  in  a  greater  degree  than  they  would  deteriorate 
by  r>?asonable  use  and  wear  thereof,  and  will  whenever  any  of  the  said 
chattels  and  things  are  destroyed,  injured  or  deteriorated, forthwith  replace, 
repair  and  make  good  the  same  ....  \^Poiuer  of  seizure  on  default, 
inter  alia,  of  performance  of  any  of  the  coi'eriaii^s.]'*' 

And  so  long  as  any  money  shall  remain  owing  on  this  security,  will  not 
remove  any  of  the  said  chattels  and  things  from  the  said  dwelling-house 
in  the  schedule  mentioned,  without  the  previous  consent  of  the  grantee, 
except  for  necessary  repairs,  and  will  replace  any  articles  damaged  or 
worn  out  with  others  of  equal  value,  to  be  included  in  this  security. ''"' 

.  .  .  And  will  keep  the  said  chattels  in  good  and  substantial 
repair,  and  in  perfect  working  order,  and  insured  ....  and  will  duly 
and  punctually  pay  all  premiums  or  moneys  necessary  for  effecting  and 
keeping  up  the  insurance  on  the  first  day  on  which  the  same  ought  to  be 
paid,  and  will,  on  demand,  produce  to  the  grantee  the  policy  or  policies 
of  insurance  and  the  receipt  for  every  payment,  and  that  if  default  shall 
at  any  time  be  made  by  the  grantor  in  effecting  or  keeping  up  such 
insurance,  or  in  keeping  the  chattels  or  any  part  thereof  in  good  and 
substantial  repair,  it  shall  be  lawful  for  the  grantee  to  insure  and  keep 
insured    the    chattels    or    any    part  thereof   in   any    sum    not   exceeding 

and  to  repair  and  keep  in  repair  the   same,  and  to  put   the 

same  in  perfect  working  order,  and  to  enter  upon  the  premises  on  which 
the  chattels  may  be  for  the  time  being  for  that  purpose,  and  that  all 
moneys  expended  by  the  grantee  for  such  purpose,  together  with  interest 
at  £5  per  cent,  per  annum,  from  the  time  of  the  same  having  been 
expended,  shall,  on  demand,  be  repaid  to  the  grantee  by  the  grantor,  and 
until  such  repayment  shall  be  a  charge  upon  the  chattels.  And  {jpower 
to  seize  on  events  vpntioned  in  sec.  7  and  2);•o^•^so].'''' 

And  will  not  without  consent  remove  or  suffer  to  be  removed  any  of 
the  siid  chattels  and  things,  or  do  any  act  whereby  they  may  be  prejudi- 
cially affected.  And  that  the  grantee  may  at  reasonable  times  enter  on 
the  premises,  to  view,  inspect,  and  take  inventories  of  the  chattels. 
.  .  .  .  And  will  not  do  anything  whereby  he  ...  .  may  have 
execution  levied,  but  will  preserve  and  keep  the  said  chattels  and  things 

(a)  Consolidated  Credit  and  Mortgage  Corporation  /■.  Gosuey,  16  Q.  B.  D.  24. 
(it  Farber  v.  Cobb,  18  Q.  B.  D.  494. 
(< ,   Seed  V.  Bradley  [1894],  1  Q.  B.  319. 
((/)  Topley  f.  Cor.sbie,  20  Q.  B.  D.  350. 
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■uie  uiul  uiijnjuri'd  [^potrvr  to  itnip  fur  ittututoru  cauKfiJ.  ProvJdod  thaitho 
uhiittols  and  things  bIiuII  bi-  lu'ld  Hud  puHHesHud  by  the  grantor  witliuut  any 
let  or  hindrance  from  tho  gruntco,  until  tnkou  ]K)8fiL'Miion  uf  in  consequi'iire 
of  the  breach  uf  any  of  the  covenants  heroin  contained,  and  tiiut  the  hunie 
fthull  not  be  liable  [Ktntutnfii  ;)r"i"»«o].'«' 

Power  of  seizure in  cano  the  j^r^ntor  mIiuII  dd  i,r  miIT<t 

any  matter  or  thing  wherpl)y  hf  Hlinll  bccojnc  a  bankrupt. 

Agreement  for  fiirtlicraKHurance  by  the  gntiitor,  and  every  otlnT  |ii  r-mi 
or  persons  claiming  by  or  through  him  any  interest  in  the  said  ehnttolH 
and  things  or  any  of  them '" 

Agreement  for  furthi-r  i»ssiin»nrc  by  the  grantor  for  himself  and  every 
other  person  claiming  any  interest  in  the  chattels  assigned  or  aii>'  "f 
them.'" 

Provided  ulwavs  that  it  shall  be  lawful  for  the  mortgagees  at  any    time  •'t>«frof 
or  times  hereafter  for  any  of  the  causes  specified  in  the  seventh  section  of 
the     .     .  Act,  but  for  no  other  causes   whatever,  without  giving  any 

previous  notice  to  the  mortgagor  of  their  intention  in  that  behalf  to  take 
possession  of  all  or  any  of  the  fixtures,  chattels  and  things  for  th«-  tiuH' 
being  subject  to  this  security,  and  for  that  purpose,  or  for  any  other  pur- 
pose connected  therewith,  to  have  at  all  reasonable  times  full  liberty  of 
ingress,  egress  and  regress  into  and  from  any  of  the  premises  wherein  the 
same  may  be,  and  every  part  thereof,  and,  if  necessary,  to  break  op<'n 
any  outer  or  inner  doors  and  windows  thereof,  in  order  to  obtain  admit- 
tance for  that  purpose,  and  to  retain  possession  of  all  or  any  of  the  said 
fixtures,  chattels  or  things,  either  there  or  in  any  other  j>laee  to  which 
they  may  think  fit  to  remove  them,  so  long  as  they  may  think  fit,  or  at 
any  time  to  give  up  and  retake  and  resume  such  possession  without  being 
responsible  for  any  loss  or  damage  which  may  arise  thereby  to  the  mort- 
gagor, but  until  possession  shall  be  so  taken  or  retaken,  the  said  flxtun-h. 
chattels  and  things  shall  i-emain  in  the  possession  of  the  mortgagor  or  hiH 
assigns."*' 

.      And  tiiai    the   power   of  sale  conferred    upon   the  Power  of 

mortgagees  by  the  Conveyancing  and  Law  of  Property  Act.  1H81.  sbnll  l»e 
exercisable  by  them  in  every  respect  a*  if  the  twentieth  section  of  the 
said  Act  had  not  been  enacted,  and  the  mortgagees  shall  stand  |>o»80b«mI 
of  the  proceeds  of  any  sale  made  by  them  upon  trust  to  retain  thereout 
the  said   principal  sum.  or  so  much   thereof  as    may  for  the   time   heiuw' 

(a)  Bxp.  Pope  rf  Paxton,  «<i  I,.  T.  I'.'n. 

(A)  J?r;..  Allain.  r^  Mundnv.  14  Q.   B.  I).    13.    'x/..  Pope  iv  Pnxl'.n.  *»  L.  T.  ««  ;  rf. 

fxi).  Pearce,  26  Ch.  D.  656. 

(p)  £»;>.  Rawlinjrn,  re  Cleaver.  \H  Q.  H.  D.  t«). 

(.<)  9o  twick  -.  Hillier.  M  S.  .I.iWl  >  Tillott  r.  <}o«tM»e.  Hil.  lt«7,  Matliew  A  fnv  c,  JJ. 
(MS.   note)  ;  cf.   LiverjMX)!,  Sec,  Co.  r.  Uirlinnl.Mon,  3  T.  L.  R.  Wi. 

{«)  Ezp.  Offlcial  Receiver.  .•-•  Morritt.  IH  Q.  H.  D.  2J2. 
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remaiu  unpaid,  and  the  interest  then  due,  together  with  all  costs,  charges, 
payments  and  expenses  incurred,  made  or  sustained  by  the  mortgagees  in 
or  about  entering  upon  the  said  premises,  and  in  discharging  any  distress, 
execution  or  other  incumbrance  on  the  said  fixtures,  chattels  or  things,  or 
any  of  them,  and  seizing,  taking,  retaining  and  keeping  possession  thereof, 
and  in  or  about  the  carriage,  removal,  warehousing  or  sale  (including  the 
cost  of  inventories,  catalogues,  or  advertising)  thereof,  or  any  part  thereof, 
and  to  pay  over  the  surplus  (if  any)   of  such  proceeds  to  the  mortgagor.'"' 

And  that  ....  it  shall  be  lawful  for  the  mortgagees,  their 
servants  or  agents,  to  enter  into  or  upon  the  premises  in  which  the  said 
chattels  and  things  or  any  of  them  are  or  shall  be,  and  to  seize  or  take 
possession  of  the  whole  or  any  part  thereof,  and  after  the  expiration  of 
five  clear  days  from  the  day  of  seizing  or  taking  possession,  to  remove, 
sell  and  dispose  of  the  same,  or  any  part  thereof,  for  such  price  or  prices 
as  can  reasonably  be  obtained,  either  by  public  auction  or  private  contract, 
and  out  of  the  sale -moneys  to  retain  the  principal  sum  aforesaid,  or  so 
much  thereof  as  for  the  time  being  may  remain  unpaid,  and  the  interest 
then  due,  together  with  all  costs,  charges,  payments  and  expenses  incurred, 
made  or  sustained  in  and  about  entering  upon  the  said  premises,  and  in 
discliarging  any  distress,  execution  or  other  incumbrance  on  the  said 
chattels  or  things  or  any  of  them,  and  seizing,  taking,  retaining  and 
maintaining  possession  of  the  same  or  any  part  thereof,  and  in  and  about 
the  carriage,  removal,  warehousing,  valuing  or  sale  (including  the  cost  of 
inventories,  catalogues  or  advertising)  of  the  said  chattels  and  things,  or 
any  jiart  thereof,  and  to  pay  over  the  sui'plus,  if  any,  to  the  mortgagor 
.  .  .  .  And  that  this  assignment  shall  be  void  if  the  principal  sum 
aforesaid,  together  with  the  interest  thereon,  shall  be  paid  to  the  mort- 
gagees as  herein  provided.'*' 

And  with  power  for  the  grantee  to  sell  the  said  chattels  and  things  by 
private  treaty  or  public  auction  on  or  off  the  premises     .     .     .     J'^ 

Agreement  that  upon  payment  of  the  principal  sum  and  interest  and  any 
expenses  which  the  grantee  may  incur  in  lawfully  seizing  and  removing 
the  chattels  assigned,  and  any  cost  which  he  may  properly  incur  in 
defending  and  maintaining  his  rights  hereunder,  this  security  shall  be 
void.  And  further,  that  if  the  grantee  shall  become  entitled  to  seize  the 
chattels  he  and  his  agents  may  enter  and  remain  upon  any  premises  where 
the  chattels  may  be,  and  if  necessary  break  open  doors  and  windows  in 
order  to  obtain  admission,  and  after  the  expiration  of  five  clear  days  from 
the  (lay  of  seizure,  may  remove  the  chattels  and  sell  them  by  public  auction 
or  private  contract,  and  retain  out  of  the  proceeds  so  much  of  the  principal 
sum  as  may  then  remain  unpaid,  and  the  interest  then  due,  and  all  costs 

(a)  J^xp.  Official  Receiver,  re  Morritt,  18  Q.  B.  D.  222. 
iO)  Exp.  Rawlings,  re  Cleaver,  18  Q.  B.  D.  489. 
((•)   Bourse  V.  Wall,  39  W.  R.  510. 
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and  ezpoDHes  wliicli  In-  iimy  incur  iih  afdn-Miiiil,  luid  ii1h(i  unv  rmt,  niN-" 
mid  taxoa  which  ho  niay  pay  in  rcHpoct  i)f  t)i<-  )ir<-iniH<-H  wlifn-  thi*  Hikiil 
rhatU^ls  may  bo.'"' 

Agreoments  by  t^rantor  .  that    he  will  during  the  continnant) 

of  thi>  secnrity  duly  and  regularly  i)ay  the  rent.  rat«'H  ami  taxcH  payable 
by  him  in  rcspoct  of  tht>  premises,  and  pr«Mluee  to  the  grantee  u|M)n 
demand  ia  writing  the  last  receipts  for  such  rent,  rates  and  laxeH.  Pro- 
vided istattitorij  prociao]  that  is  to  say  [^atattitory  cauups  vf  seizure  m-t  out]. 
Provided  further  that  if  the  chattels  and  things  hereby  assigned  shall  be 
seized  or  taken  possession  of  by  the  grnnteo  in  conseciuence  of  the  breach 
of  any  of  the  covenants  herein  contained,  the  grantee  shall  be  at  liberty 
to  remove  or  sell  tlie  same  or  any  jiart  thereof  by  public  auction  or  private 
contnict,  at  the  expiration  of  five  clear  days  from  the  day  of  such  seizure 
or  taking  possession.*** 

(^laiuien  not  in  accordance  with  tin-  Form. 

Assignment  of  all  and  singular  the  chattels  and  things  specihcally  A-sn{nmont  no* 
described  in  the  schedule  hereto  annexed,  together  with  all  other  chattels 
and  things  the  jiroperty  of  the  mortgagor  now  in  and  about  the  premises 
aforesaid.  And  also  all  chattels  and  things  which  may  at  any 
time  during  the  continuance  of  this  security  be  in  or  about  the  same  or  any 
other  promises  of  the  mortgagor  (to  which  the  said  chattels  and  things 
or  any  part  thereof  may  have  been  removed)  whetlier  brouglit  there  in 
substitution  for  or  renewal  of  or  in  addition  to  the  c-hattels  and  t}iiiii.'s 
hereby  assigned     ....''"' 

Assignment  of  all  and  singular  tlie  chattels  ami  thing's  specilu-ailv 
described  in  the  schedule  hereto  annexed,  and  also  all  other  chattels  and 
things  which  may  at  any  titne  during  the  continuance  of  this  security  bo 
sabstituted  for  them  or  any  of  them  pursuant  to  the  covenant  herein- 
after contained.  [No  covenant  for  stthstitul ion  insiTtril.  I'mri'r  to  *eisf,  4'<"., 
for  causoa  »perijied  in  ncc.  7".]'''' 

Assignment  of  all  and  singular  the  several  chattels  and  things  speciti- 
cnlly  described  in  the  schedule  hereto  annexed,  now  in  and  about  the  Maid 
farm  and  premises,  together  with  all  the  tenaiit-riglit  valuation,  goodwill, 
tillages  and  interest  of  the  inoiigagor  in  and  to  the  said  farm  ami 
premises ''' 

Assignment   by   way  of  security  for  payment   in  manner  hereinafter  n„nuii. 
appearing  of  £115,  together  with   the  sum   of  I'lo   for  agreed  amount  of 
interest  and  bonus,  making  together  the  sum  of  Jti:W     .     .     .     Agreomont 

(rt)  Lumlcy  r.  SimmonK,  34  Ch.  D.  898. 

(i)  We&rdale  Coal  and  Iron  Co.  c.  Hoilson  [IWHJ,  1  Q.  M.  M*. 

(c)  Thomas  r.  Kelly,  13  App.  Cases  BOO. 

((f)  Hadden  r.  Opponhcim,  60  L.  T.  002. 

(<•)  Cochrane  r.  Bntwistle,  25  Q.  B.  D.  116. 
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lo  pay  £130  by  t^velve  equal  monthly  instalments  of  £10  IBs.  8d.,  at 
specified  dates.  Provided  always  [statutory  proviso].  Also  that  if  the 
said  chattels  and  things  or  any  of  them  shall  be  seized  or  taken  possession 
of  in  consequence  of  a  breach  of  any  of  the  covenants  herein  contained,  the 
grantee  shall  be  at  liberty  to  remove  or  sell  the  same  or  any  part  thereof  at 
the  expiration  of  five  clear  days  from  the  day  of  seizure '"' 

Assignment  by  way  of  security  for  the  payment  of  the  sum  of  £50  and 
interest  thereon  at  the  rate  of  £17  10s.  for  three  years.  .  .  Agreement 
to  pay  the  principal  sum  aforesaid,  together  with  the  interest  then  due  by 
36  equal  monthly  instalments  of  £1  I7s.  6d (*' 

Agreement  for  payment  of  the  principal  sum  and of  the 

capitalized  interest  thereon  by  instalments  as  therein  mentioned,  being  at 

the  rate  of  sixty  per  cent,  per  annum Declaration  that  on 

breach  of  any  of  the  covenants,  all  moneys  secured  by  the  bill  of  sale 
shall  immediately  become  due  and  be  forthwith  paid.     Provided,  &c.('"' 

Assignment  by  way  of  security  for  payment  of  £350  and  interest 
thereon  at  the  rate  of  £15  per  cent,  per  annum  payable  weekly.  Agree- 
ment that  the  grantor  will  duly  pay  to  the  grantee  the  principal  sum 
aforesaid  including  the  interest  then  due  by  equal  weekly  payments  of  £5 
on  the  Tuesday  of  each  and  every  week  commencing  September  4th,  1888, 
and  from  and  after  the  before-mentioned  date  so  long  as  any  of  the  prin- 
cipal sum  shall  remain  unpaid  will  pay  intei'est  thereon  at  the  rate  afore- 
said on  the  4th  day  of  each  and  every  month  as  the  said  principal  moneys 
become  due.  '''''' 

Bill  of  sale  between  grantor  and  four  sets  of  grantees  to  secure  different 
debts  owing  to  each  at  different  times,  with  agreements  with  each  set  of 

grantees  to  pay  their  respective  debts declaration  that  in 

case  of  default  in  payment  of  any  sum  thereby  secured,  or  of  any  other 
default,  it  shall  be  lawful  for  the  grantees  to  seize  and  sell  the  goods 
assigned.  <*' 

Assignment  as  "beneficial  owner."""' 

Agreement  to  pay  the  principal  sum  and  interest  then  due  within  24 
hours  after  demand  in  writing '«'' 

Similar  agreement  to  pay  48  hours  after  demand.'*' 

Similar  agreement  to  pay  upon  demand  in  writing       .     .     .     .'■' 

{a)  Mj-ers  V.  Elliott,  16  Q.  B.  D.  526. 

(A)   Blankenstein  v.  Robertson,  24  Q.  B.  D.  543. 

(c)  Davis  i:  Burton,  10  Q.  B.  D.  414 ;  11  Q.  B.  D.  537 ;  Roe  v.  Mutual  Loan  Association, 
-56  L.  T.  631. 

(d)  Curtis  c.  National  Bank  of  AVales,  5  T.  L.  R.  338. 

(e)  Melville  c  Stringer,  13  Q.  B.  D.  392. 

(J'j  Exp.  Stanford,  re  Barl>er,  17  Q.  B.  D.  250. 

ig)  Clemson  v.  Townsend,  1  Cabab(5  &  Ellis,  418. 

(A)  Bishop  V.  Beale,  1  T.  L.  R.  140. 

(t)  Hetherin>,ton  r.  Groome,  13  Q.  B.  D.  789  ;  Maekay  c.  Merritt,  31  W.  R.  433. 
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Bill  of  Half  by  way  t)f    iiidoiiinity,  f,'nnit<»r  ii^r«-i'injf  lliiit    if   tho  gnuit<  <    i- ■i.imh.i^  . 
MJiull    bo  obliRed  to  pay  the  debt,   the  (^rantui-  will  ropny  tho  amouiit  t< 
tlio  ffnintoo  within  Boveii  (liiys  after  (If'maiid  ill  writinjj     ....  «••' 

power  in  dufaiilt  to  seize  and  sell  tln<  j^oods.'"' 

Ill  coiiHidi-nitiun  of  Mit-  grant ci-  hiivinf:^  at  the  jrniiitor'H  n*quent    iK-coim- 

ffUAruntt-e and  of  £4U  money  owing  by  the   grantor  to   ihr 

grantee,  the  grantor  assigned  chattels,  &c.,  by  way  of  security  for  tin 
payment  of    tho  sum   of  £40,  uud   for  any  moneys   the  grant*^}   might  Iw 

calli'd    upon  to   pay  in   respect  of   the  said   guarantee and 

interest  thereon  at  the  rate  of  5  per  cunt,  per  annum.  And  the  gmntor 
agreed  to  pay  to  the  grantee  the  principal  sum  aforesaid,  and  any  furtlui 
sums  a.s  aforesaid,  together  with  the  interest  then  due,  by  monthly  pax  • 
ineiith  of  ,fc2  on  the  hrst  of  every  month '*' 

.\greeiiu-iit  that  grantor  will  on  demand  produce  to  the  grantee  liih  MiunUsuMncc  <>l 
last  receij)t8  for  rent,  rates  and  taxes,  and  will  keep  tlu'  assigned  promiKe*. 
insured,  and  on  demand  ])roduco  to  the  grantee  the  receipt  for  the  current 
premium  for  such  insui-ance,  and  that  in  case  he  shall  make  default  in 
linrforinance  of  any  of  the  covenants  or  shall  become  bankrupt  or  enter 
into  liquidation  or  compound  with  his  creditors,  tlie  principal  sum  afore- 
said, together  with  the  interest  then  due,  shall  become  iramediatels 
payable   without   the  necessity    for    any  demand    of    payment    [ntdtuti.ri. 

Agreement  by  grantor  to  pay    rent,  rates,   taxes,   or  other  impositionh 

aud  forthwith  after  every  payment  to  produce  and  deliver  tt 

the  mortgagee  the  receii)t8    for  the  same  ....    Power  of  seizure  ... 
or   it    the   grantor  shall  make  default   in    the    performance  of  any  of  tht 
covenants    therein  contained,  or    cominii    any    l>rea(h  thereof. 
l^.statutory  proriVo].'"" 

Agreement  by  mortgagor  ...  to  deliver  to  the  mortgagee  the 
receipts  for  rent,  rates,  taxes,  and  other  imiiositions,  payable  in  resiwct  of 
the  premises,  when  demanded,  in  writing  or  othenvise  .  .  .  Ann 
further  that  all  the  foregoing  agreements  are  nocossarj-  for  maintaining- 
tlie  security  [^atatutory  proi't(»o].''' 

Covenant  to  pay  principal  and  interest  by  nionthl\  instalments,  until 
the  principal  and  interest  shall  be  fully  paid,  and  also  so  long  as  thr 
principal  sum  shall   remain   unpaid   to  pay  interest  upon  tie  «'«id  clebt 

(a)  Sil)ley  V.  Uigg.s,  l.".  (J.  B.  U.  ai». 

(4)   HurUcs  r.  Little,  18  Q.  U.  U.  M.  17  Q    ».  D.  1>H. 

(c)  Rnrr  r.  Kiug.sfonl,  50  L.  T.  m61. 

(d)  Eti>.  PcariO,  re  Willittiuh.  .16  Cli.  D.  850. 

(«)   Davis  r.  Burton,  10  Q.  B.  D.  lU ;  1 1  Q.  B.  D.  M7  ;  cf .  Kurbcr  r.  Oobb,  IH  g.  B.  D.  4»< 
if)  Dresser  r.  Townsend,  81  b.T.  .1.  i'lo  ;  if.  rxy.  UnwlinjfH.  rcClewvor,  H  Q.  B.  D.  4»* 
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Payments.  Agreement    to    pay    rent,   rates,   taxes  and  outgoings  of  the  premises 

where  the  chattels  or  things  are  or  shall  be  within  seven  days  after  the 

same  respectively  become  payable and  that  if  the  grantor 

shall  neglect  or  refuse  to  pay  the  said  rent,  rates,  taxes  and  outgoings, 
within  the  said  seven  days  or  on  the  expiration  thereof,  or  to  produce 
to  the  mortgagee  the  respective  receipts  for  such  payments,  it  shall 
be  lawful  for  the  grantee,  if  he  shall  think  fit,  to  pay  any  rent,  rates,  taxes, 
and  outgoings  which  may  then  be  due  and  owing,  and  all  sums  of  money  so 
paid  by  the  grantee,  together  with  interest  thereon  at  the  rate  aforesaid, 
computed  from  the  day  of  payment  up  to  the  actual  day  of  repayment 
shall  be  charged  on  the  chattels  and  things,  and  shall  be  recoverable  in  the 
same  manner  as  the  principal  moneys  and  interest  thereby  secured.  And 
further,  that  the  chattels  and  things  shall  be  liable  to  seizure  for  any  of  the 
causes  specified  in  section  seven  of  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882.     Provided  [^statutory  proviso'].''" 

Agreement  for  further  assurance  by  the  grantor  for  himself  and  every 
other  person  claiming  any  interest  in  the  chattels  assigned  or  any  of 
them (») 

After  reciting  a  certain  indenture,  agreement  by  grantor  to  perform 
the  covenants  and  stipulations  contained  in  the  said  recited  indenture. 
.     .      .     .     \^not  appearing  in  Bill  of  Sale]  J ''^ 

Agreement   to   pay    all interest   on  mortgages,   if  any, 

payable  in  respect  of  the  premises  where  the  goods  assigned  now  are  or 
may  be  removed  to  with  the  grantor's  consent  ....  Declaration  that 
on  the  moneys  secured  being  paid  or  satisfied  the  indenture  and  any 
document  signed  by  the  grantor  relating  to  the  loan  shall  remain  in  the 
custody  of  and  be  the  property  of  the  mortgagee.''" 

Power  of  seizure  if  the  grantor  shall  remove,  or  suffer  the 

said  chattels,  and  things,  or  any  of  them,  to  be  removed  from  the  premises. 

.     .     .     .     [_statvAory  proinso].'''' 

Power    of   seizure    if    the  grantor  shall  do  or  suffer   any 

matter  or  thing  whereby  he  shall  render  himself  liable  to  become  a 
bankrupt '-^^ 

Power  of                   Power  of  seizure  if  the  grantor  shall  take  the  benefit  of  any  Bankruptcy 
KeiJsnre.  ^^^^ (g) 

(a)  Real  and  Personal  Advance  Co.  i:  Clears,  20  Q.  K.  D.  304;  Bianchi  c  Ufiord,  17 
Q.  B.  D.  484. 

(b)  Liverpool  Commercial  Investment  Society  i).  Ricliardson,  55  L.  J.  Q.  B.  455  n. ;  not 
followed,  Sedwick  c.  Hillier,  31  S.  J.  661. 

( c)  Lee  V.  Barnes,  17  Q.  B.  D.  77. 

(d)  Watson  p.  Strickland,  19  Q.  B.  D.  391. 

(e)  Exp.  Pearce,  re  Williams,  25  Ch.  D.  656  ;  ef.  Fm-ber  u.  Cobb,  18  Q.  B.  D.  494. 

(D  Exp.  Pearce,  re  Williams,  25  Ch.  D.  656  ;  cf .  exp.  Allam  re  Munday,  14  Q.  B.  D.  4.i. 
(g)  Gibroy  v.  Bowey,  59  L.  T.  223. 
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I'owiT  of  hall-  ill  ovontH  Hpocifiud  hm  cuuhos  of  Hei/.un-  in  ho<tioii   ncveo  Power  ut  »ala. 

of  Act proviso  that  upon  any  naeh  wilo  tlit-  purc-liaMr  xlinll 

not  hi'  hotiiid  tu  8ec>  or  in({uii°u  whvttier  any  nik')i  default  lias  Ix-cn  iiuidi  uh 
afurosaid **' 

Agn-cnitMit  that  upon  a  sale  by  iIk-  inortjfa^jci-  tho  recoipt  or  ^«•^l•l|ll^ 
of  thf  rnortgagoi)  for  tho  purciiaHO-niuney  shall  be  Hutticiunt  diHcdiitrKf  to 
all  and  cvi-ry  purc-liascr  or  pnrcliaHcrs,  who  hIiuII  not  btj  bonn(J  to  hcc  to  the 
»|iplicatioii  tliort'of  by  tho  inorlyagoo.'*' 

Power  to  luortj^apoc  to  sell  the  {^oodn  assigned,  or  to  have  them  valoed 
and   to  purchase  them   at  such  valuation,  and  receive  the  moneys  Uj  ariw 

from  such  sale  or  valuation '*' 

That  the   mortgaj^ce  niay  toi-  the  purpose  of  any  such  sali-. 

or  for  ])reservinj;  the  security,  or  for  any  othiir  purpose,  at  anv  time  durint: 
the  subsistence  of  the  security,  alHx  such  bills  or  |>lacardB  having  referenc<' 
to  the  said  chattels  and  things  as  ht^  may  think  tit  on  any  preniiB<'s  for  the 
time  being  in  the  occupation  of  tho  grantor.'"" 

Power  out  of  salc-monoys  to  reimburse  the  mortgagees  the  costs, 
charges  and  expenses  of  and  attending  such  salu,  including  therein  the  full 
charges  and  commission  of  the  mortgagoes  as  auctioneers,  as  if  they  were 
selling  on  behalf  of  the  grantor.'" 

Agreement  that  on  sale  the  grantee  should  be  at  liberty  to  retain  the 
principal  snm  and  interest,  together  with  all  uxpcnses  attending  the 
sale  or  otherwise  incurred  in  relation  to  the  security.     .  .'-'■ 

-Agreement  for  payment  of  all  rates,  taxes,  and  outgoings  what.-oevci 
in  respect  of  the  house  and  j)rcmiso«  on  which  the  saiil  chattels  and  tkini.'- 
now  are.  And  that  in  default  of  payment  the  grantee  may  pay  the 
same,  and  charge  the  amount  to  the  grantor,  and  all  expenses  to  which  he 
may  be  put,  which  said  sums  shall  be  added  to  and  form  part  of  the 
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(i/)  Blaiberf?  o.  Beckett,  18  Q   B.  D.  00;   HhiilioiK  ».  I'Br»oim.  17  Q.  H.  D    06 

(4)  Gibbs  p.  Parsons,  L.  J.  N.  18S7,  »•;. 
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